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Introduction 


The general need for the understanding of ustl al-figh: 


The Islanuc revival of this century. and che inroads it has made in the last 
nvo decades, have placed che Muslim world, its history and culture, back 
into academic focus. Researchers have been especially interested in [slamiuc 
law (Sharialt),' perhaps because, as Hamilton Gibb put ic, throughout the 
centuries 1t has served not only as the master science bur also as che most 
effecuve agent of change in the social order and the community life of 
Muslims. More than any other factor, it has safeguarded the social tabric of 
Iam through the politcal vicissitudes of our ames.” This suggeses chat it 
someone wants to understand Muslims, their history and culcure. [slaniuc law 
Is More than a starting point. To understand Islannuc law properly, however, 
we need to understand its structures and foundations (uy). Because the 
methodology of Shart ali junsprudence is so unique, secular junsts in par- 
ocular need to grasp how different ic is from other legal traditions. 


What is usitl al-figh? 


The word wil is the plural of asl, literally, ‘root’. [n conjunction with che 
word figh the phrase — usiil al-figh — refers to a science developed by Islamic 
scholars. This science represents che theoretical basis of the Shani‘aht. Figh 
may be defined as the understanding of the pnnciples by which the 


mujtahid denves pracacal Shan‘ah rulings from their particular and valid 
premises: 





‘Pnnciples’ includes the absolute propositions (qaday4 kulliyyah) whose 
rules may be applied to numerous subjects. One such principle is, ‘The 
absolute order [amir mutlag] amples duty [wuyib].” This is an absoluce provi- 
sion because 1t may be applied to all absolute commands, such as ‘And offer 
prayers and give alms.’ and ‘O you who believe! Fulfil [your] obligations.’'° 
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These absolute commands (‘offer’ and ‘fulfil’) that are not accompamied 
by any external or intemal evidence may be included in the principle by 
which we may recognise rulings, in this case, with respect to the duty of 
offenng prayers, ving alms and fulfilling obliganons. 

_ Another pnnaple ts that “Absolute forbiddance {ualry mutlag) imphies 

“prohibition [talivim)’ It also represents an absolute proposinon because all 
absolute forms of prohibiaon, which are not accompanied by any extemal 
or intemal evidence, may be included in it. The following verses explain 
the concept further: ‘And do not approach the orphan’s property, except to 
improve 1t';"' ‘There is no compulsion in region’;'? “O you who believe! 
Let not a naaon scoff at another nation, it may be that the latter are better 
than the former.” 

All forms of prohibinon (ta/irim) in these verses may be included in that 
pnnaple by which rulings are recognised. Therefore, in the preceding 
verses the ban implies the prohibition against mismanagement of orphans’ 
property. the prohibiaon against forcing non-Muslims to accept Islam and 
the prohybinon against scofhing at other nations. 

— by which a mujiaid denves pracucal Shariah rulings’ means that these 
prinaples are the tools with which a muytahid reaches Shariah rulings and 
denves them from thew premuses. 

— a mutahid excludes all those who are not qualified and who have not 
reached the level of mujtalid.* This means that only certain kinds of people 
an undertake lepal reasoning (ijtihad) and derive legal rulings from valid 
premuses. 

—ulings’ (liukm, pl. ahkdm) means here the assertion of something for 
something, Accordingly the statement: “The sun has nsen or it has not nsen’ 
is. ruling, because it contains an assertion about the nsing or non-nsing of 
the sun. 

The deducaon of rulings may be achieved by three general methods: 

(1) through reason (‘aq!) as in ‘the one is half of nwo’, ‘the whole 1s bigger 
than a part of it’. These rulings are termed as ahkam ‘agliyyah; 

(2) through natural feeling and senses such as knowing that fire burns. These 
rulings are termed (ahkam issiyyali); 

(3) through authontative texts. These rulings are termed altkam shar‘iyyal, 
such as rulings that the prescnbed prayers are obligatory, chat usury and 
adultery are forbidden, etc. 

The principles of wsti! al-figh are concemed with the hurd kind of rulings. 

This is restncted by the atmbute ‘shar‘iyyah’ in order to distinguish it from 
anim aaliyah and ahkain hissiyyah. These pnnciples are established in order 
tohelp a mujialid denve ahkam shar iyyah’ trom their valid parncular premises. 
— from their valid particular premises’ — a premise in a particular proof 
relating to certain questions ansing from the verse ‘Forbidden to you [for 
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food] are dead animals.’° This verse is a premise because it is related to 
the particular quesnon of eating the flesh of animals who have not been 
slaughtered according to the rules of the Shariah and indicates the ruling 
that pertains to this question. The premise 1s valid when it relates to a par- 
ncular question and 1s based on the sources of the Shariah which are repre- 
sented in a universal and general proof.? The word ‘valid’ excludes all 
sources of law which are not based on the Qur’an and the Susmals. 
—particular’ differennates between specific and general (universal) 
proofs. From this definition usii al-figlt may be seen as the aggregate of legal 
proofs which, when acquired properly, guide a muytahid to legal judgements 
and help him derive legal rulings from their particulars.* 


The difference between the scholar of ust al-figh and the scholar 
of figh 


A scholar of ssiil al-figh (usiili) studies the Qur'an, the Sunnah and other 
universal and general proofs. He must determine whether or not they 
provide general, specific, absolute or qualified indicanons, commands or 
prombinons. A scholar of wsii! al-figh must reach certain conclusions and 
suggest general rules accordingly. For example, when determuning che 
indication of general provisions mennoned in authontanve texts, one may 
conclude that all unspecified general provisions include all that which 1s 
applicable. Thus, the scholar would state the pnnciple that “The general 
provisions, when not specified, fully include all thae which 1s applicable . 

Similarly, a scholar of usiél al-figh may study all the commands mentioned 
inthe Qur'an and the Sunnalt. If he concludes that these commands, when 
unaccompanied by any intemal or external evidence, imply duty (1iwiib), 
he would state the principle: ‘The absolute order [amr mutlaq] imphes duty 
(uujib] when unaccompanied by any evidence which might change that 
umplicanon’. 

When the scholar studies the prohibitions mentioned in authontative 
texts, he concludes thar all prohibitions, if unaccompanied by any internal 
or external evidence, imply talrim. With this conclusion the following 
pnnciple 1s deduced: ‘The absolute ban [nahy mujlaq) amphes prohibition 
(ahnm|, when unaccompanied by any internal or external evidence that 
might change that implicanon’. 

This method allows the scholar of usiil al-figit to see forth pnnciples which 
help the scholar of fight denve legal rulings from particular premises. When 
a scholar of figh wants to know the ruling on a certain matter, he applies 
the pnnciples of usiil al-figh to particular proofs in order to discover their 
implicanons. 

For example, uf the scholar of figh wants to know the ruling with respect 
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ma prayers, he has first to search for a particular proof relating to prayers. 
This search must offer many verses and the Prophet's sayings on prayers. It 
must include the words: ‘And offer prayer. In this verse the scholar must 
adeno the cominund to pertonn prayer and apply the ssi! al-figh principle: 
The absolute order [amr murlag] imphes duty [uriib].’ In the end he must 
conclude that the command implies ducy (witb), and therefore rule that 
praver 1s obligatory (wid). 

From the previous discussion it is clear that scholars of wsiil al-figh study 
universal and general proofs and deduce from them general rules which help 
scholars ol figh to deduce legal rulings from particular premises. 


Relanon of usiil al-figh to other sciences 


Because all the Islamic scences have the same roots and the same objective. 

they are interdependent, and borrow from and rely upon each other. The 

science of usil al-figh 1s no exception. It 1s methodologically similar to other 
classical Islamuc sciences. The following are some examples: 

(i) The Quranic disaphnes are simular in methodology in areas lke: 

(a) interpretation (ta w#/), as opposed to the obvious or literal meaning ot 

words; 

(0) abrogaaon of legslaoon (uasikh wa marsitkh); 

(c the non-standard recitagons of the Qur'an and the rules for them. 

(2) From the Swwmalt's disciplines we may find similanty in methodology 
for the following subjects: 

(a) the transmussion of hadith and its classificanon; 

(b) the crtena for narrators of hadith (jarh wa ta‘dil). 

(3) The disciplines of scholasne theology (‘ilm al-kalam) are simular in 
methodology on the question of whether it is the Shan ah itself or reason 
which decides what is nght and what 1s wrong, whether such knowledge 
can be acquired before revelanon. 

(4) Among the disciplines of figh, usiil al-figh offers many examples based 
on the paraculars of figh (funi’).'* 

(s) The disciplines of the Arabic language are methodologically simular in 
the following areas: 

(a) the rules basic to language; 
(b) the classificanons of words as either metaphoncal or Literal; 
(c) etymology, synonymy, generalisation, specification, indication. 

Besides these, usiil al-figh benefits and denves much of its elementary 
output fom logic. Moreover, ustil al-figh demands the logical ngour of 
mnducnve reasoning for valid conclusions, evidences for clams, the proper 
method of refuung contrary arguments, the principles by which words 
convey their meanings. 
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The importance of sil al-figh and its development 


The importance of the science of wsiil al-figh lies in the fact that it repre- 
sents the foundations upon which the whole structure of Islamic law is built. 
Its concemed with the rules that are used in ‘building’ legal rulings from 
ther particulars, 1.e. understanding God’s judgements concerning human 
actions and activities. 

In the early days of Islam, none of these rules was wntten down. The first 
mujtaluds exercised tytihad because the pure Arabic language they spoke 
rested on natural rules. However, the early Islamic scholars felt no great 
urgency to systematise these rules. 

The need for such rules arose when Islam expanded to non-Arabic speak- 
ing areas and when many non-Arabs entered Islam. It was then that un- 
grammatical speech appeared. The understanding of Arabic, and, therefore, 
the understanding of the sources of the Shari‘ali of these new Muslims was 
inadequate and insufficient. Moreover, many people unqualified in legal 
reasoning (ijtiad) began working in that field. All these factors prompted 
Islamic scholars to systematise the rules that every ‘fagih’ needed in ijtihad. 
The objective of these rules was to help mujtalids in their deducuon of legal 
rulings from the Shari‘aht’s source-texts, to prevent them from errors and to 
spare them the accusation that the laws they formulaced were arbitrary. 

Sha6‘i (d. 204/820) was one of the first scholars to collect'® and draft rules. 
After Sha‘, various scholars adopted one of two ditferent approaches to 
this science. The first approach was that of the Hanafis, who formulated 
their theory in the light of the practical application of the Sharvah to rele- 

vant issues and according to rulings established by previous junsts. The other 
approach was that of the Shafi'T mutakallimén, who based their theones on 
general proofs (Qur'an and Sunnah), without looking into their application 
to relevant issues. According to them, every theory supported by a reliable 
proof was confirmed, whether that theory agreed or disagreed with rulings 
established by previous jurists. 

The real development in ust al-figh occurred in the fourth century of the 
Islamic era, when it took its final shape, and when the main authontative 
works in the field were written. The books later wntten were, basically, 


elaborations of these works. 


The branches of usiil al-figh 


This science 1s pnmanly concemed with Islamic legal logic, its precondi- 
tons and linguistics. It also focuses on agreed sources of Islamic law, namely, 
the Qur'an, the Sunnah, consensus and analogy, and the disputed sources of 
the Shanvah (istihsan, istislah, istishab), legal reasoning, indicating preference 
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un caes of apparent contlict between legal proofs, following a specific school 


of legal thought (taglid). 


The importance of the linguistic principles of stil al-figh 


One of the most important branches of usiil al-figi 1s the study of language. 
Liigustes includes principles relating to the way in which words convey 
their meanings, and to the claney and ambiguity of words and their inter- 
pretanon. The knowledge of these principles is essennal to the proper 
understanding of the authontative texts from which the legal rulings of 
isnuc law are deduced. Unless these texts are correctly understood no 
ruling can be deduced from them. 

Lingunsoc principles are especially important when a given text is not 
self-evident, ar when an apparent conflict between texts appears. From these 
panciples a mujtalid may distinguish the speculanve from the definitive texts 
and caregonwe clear and unclear texts (meanings). In cases of disagreement, 
the preference 1s for clearer or less ambiguous texts (meaning). A proper 
implementation of these principles in legal reasoning ensures intellectual 
ngour in seasiove areas where human beings must uphold the command of 
God (the only mue Lawpiver) and speak in His name. From an Islamic 
perpecaive, human reasoning in a system of law which onginates in divine 
revelanon, is an arduous, complicated affair. Therefore all precautions need 
to be taken, and no effort spared in reaching the ruling intended by che 
Lampwver. Usil al-figh linguisac principles are focussed on this difficult 
process. 

The importance of these pnnciples may be summansed as follows: 

(a} They are essential to muyjtahids for distinguishing between speculative and 
definmnve meanings and for categonsing these meanings so that that which 
u clearer may be gaven precedence in case of a conflict. 

(b) They provide powerful support for the mujtahtid in his legal reasoning, 
especially in the case of conflict between legal proofs in Islamic law. 

(c) They provide understanding of words whose interpretation is a major 
cause of disagreement among Muslim junsts (frgaha’). 

(4) They help in better understanding the legislation of Islam and Islamic 


iw tn general. 


The objecaves of this research 


(i) To show that the deduction of legal rulings from authontative texts 
should rely on scientific methods of interpreting these texts, and to show 
the value of these methods in understanding and maintaining correct Islamic 


concepp. 
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(2) To bring to light some ‘tools’, developed by Islamic scholars, used 1n 


denving Shari‘ah laws. 
(3) To show the main sinulanties and differences berween the two 


dominant schools in usél al-figh (Hanafis and Shafi‘is) and their approach to 


these pnnciples. 
(4) To show some of the methods used in Islamic legislation. 


(s) To provide English speakers with a better understanding of the sources 


of Islamic law. 


1 In Islam Shariah (Islanuc law) transcends sociery. ‘In the beginning what Allah created 
was.a pen (qalam], then AllSh ta‘ala ordered the pen co inscribe everything that could happen 
unol the Day of Judgement’ (Aba Dawud, Sunan, no. 4700); and amongst that which the pen 
wrote was the Shan‘ah, According to Islam the Shari‘alt was revealed to messengers before 


Muhammad. Muhammad was the Seal of the Prophets’ who received its final form. The main 
sources of Shun‘ah are the Qur’in and the Stwinah. Both were revealed in pure and Itteral 


Arabic. 
2. Gibb, Mohammedamsm, pp. Q-tt. 
3. Khalaf, ‘fim Usitl al-Figh, p. 12; Khudari, Usiil al-Figh, p. 12; Sha‘ban, Ustil al-Figh 


al-Llamni, p. 6. 
4. For more detals on the subject of ijtihad and mujtahid, the readers may refer co books 


of wii! al-figh. 
$. The Shariah rulings are inherendy concemed with all aspects of human life. Their rele- 


vance 1s as follows: 
(a) Rulings concemed with human actions and activines like prayer, fasaing, trading, reli- 
gous endowment, wnang a will, etc. The rulings related to these acavanes are called alikam 


‘ainaliyyah. 
(b) Rulings concerned with beliefs - such as belief in God, His messengers, His books, etc. 


These rulings are called ahkant i‘tiqadsyyahs. 

(c) Rulings relanng to the punfcanon of human 
obbganon to be truthful and truseworthy, and the prohibinion ayainst lying. betrayal, cheat- 
ing, etc. These mailings are called alikain akhlaguyyah. 

The science of ust! al-figh 1s concemed only with rulings on human actions and acovities. 
Thus is why these rulings are qualified by the atenbute ‘amaliyyah (pracacal), chus excluding 
chkim tigadiyyah and alkam akhtagiyyah. 


6. Quran, V:3. 
7. There are universal, general and comprehensive proofs, These include the main sources 


of the Shan‘ah, che Qur'an, the Suunah and other sources based upon these avo main sources 
lke consensus (tyma‘) and analogy (giyas), These universal proofs may be either general (‘arn) 
or specific (kids); these in cum may be commands (amr), prohibitions (nahy), absolute (suuétlaq) 
and qualified (nuigayyad). 

8. Razi defined stil al-figh considered per se as the aggregate of legal proofs and evidence. 
When studied properly, tt leads either to a firm grounding for a Shan‘ah ruling, or at lease a 
reasonable assumption concerning the manner by which such proofs are deduced and the 
status of the adducer (al-Afahsil fi “flm Usiil al-Figh, 1:1:94). 

9. Qur'an, 1:43. 

to. Qur'an, V1, 


souls -— such as che 
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1b Qur'an, Vi:152- 

12. Quran, If.256. 

13. Quean, XLIX 1. 

14. Moreover, Hanafi methodology denved the rules of usit/ al-figh from particulars of figh 
(funt). 

15. Some may argue that Arabic linguisacs cannot be classified as an Islamuc science. The 
fact as that all other Islamic sciences are based on the Arabic language and studies relating to 
it. In short, Arabic 1s the main tool of Islam and therefore may be regarded as an Islamic 
science. Moreover, it 1s difficule to disanguish berween Islamic and non-Islamic sciences 
because every science which agrees with human nature and which benefits human beings and 
does not go against natural laws ts ‘Islamic science’. 








ran! | 


The Methods of Textual Indication 
On Legal Rulings 
(Turug Dalalat al-Alfaz ‘ala al-Ahkam) 


[Introduction to the Hanafi Approach to 
the Methods of Textual Indication 


Denving legal rulings from the auchontative texts of the Qur'an and the 
Sunnah would be impossible without a clear understanding of these texts. It 
is often difficult to understand the true meaning of an authontative text 
because of the shades of meaning that are suggested ac ditferent levels. 

Every text imparts its meaning through letters, signs and allusions: or 
by logical implicanon without which the text would be incomplete. 
Every meaning indicated by the text’ must be stated and interpreted.” 
A scholar concerned with the interpretation of a text has the responsibility 
of uncovenng all its possible meanings, and of employing every method 
of interpretation that 1s linguisacally acceptable. A failure to uncover 
any of these meanings undoubtedly means that the text cannot be imple- 
mented. 

This 1s why scholars of «sii! al-figh have been studying the problem ot 
textual indication in legal nilings. They concluded that a cexe from which 
rulings can be denved may be understood through methods of indication’. 
Hanafi jurists* present four of these: 

(a) explicit meaning, 

(b) meaning indicated by signs and allusions, 

(c) meaning arnved at by the logical and jundical purport of the text, 

(d) logical and necessary meaning without which the text would remain 
incomplete and fail to achieve its purpose. 

Due co the above reasons, Hanafi jyunsts like Dabbisi and Bazdawi' 
suggest four types of textual implications: ‘1barat al-nass (the explicit meaning), 
isharat al-nass (the alluded meaning), dalalat al-nass (the inferred meaning) 
and igtida al-nass (the required meaning). They arnve at these conclusions 
by dividing a text's indication in a ruling into two categones: 

(a) The indication made by words which can be either intended or 
not. If it is intended by the speaker (i.e. where indication represents the 
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pnnciple or subsidiary theme of the text), it is termed ‘ibdrat al-nass (the 
explicit meaning). If st 1s not directly intended by the speaker. then it is 
termed ishni al-nas; (the alluded meaning). 

(6) The indicauon which is not denved from the text itself, but is under- 
stood either hinguisncally or legally (according to Shari‘ah). When it is 
understood linguistically it is termed dalalat al-nass (the inferred meaning); 
when understood legally (according to Shan‘al:) it is termed iqriftida al-nass 
(the required meaning). 

Hanafis also divide textual expressions in relation to their indication of 
meanings into four categories: 

(a) that which gives explicit indication of meaning, 

(b) chat which indicates meaning by signs and allusions, 

(c) that which indicates meaning according to the logical and jundical 
purport of the text, 

(d) that which indicates meaning according to logical implication, 
without which the text would be incomplete and fail to achieve its 
purpose. 

The highest level of indication is ‘ib@rat al-nass (the explicit meaning or 
immediate meaning). Next 1s ishiarat al-nass (the alluded meaning). which 1s 
followed by dalalar al-nass (the inferred meaning). Lastly there 1s iqtida’ 
al-nass (che required meaning). According to this order the higher level of 
indicaoion 1s more authontative and would, in cases of conflict, rake prece- 
dence over those versions which represent lower levels of implied indica- 
muons which are detectable in the text. The same ruling has to be applied 
when two apparendy contradictory texts are in question. 

Hanafi junsts assume that al) other indications - like the opposite mean- 
ing, (safhitim al-mukhalafah) and, in some cases, adopting the qualified 
(mstgayyad) from the absolute (t0tlaq) - are incorrect. 

As we have seen the Hanafi madhhab classifies texts and their meanings in 
terms of the method (or manner) of the text’s indication of meanings into 
four types: ‘ibarat al-nass, isharat al-nass, dalalat al-nass. and igtidd’ al-nass. This 


division 1s based on the degree of textual explicitness. The first type is ‘ibarat 
al-nass. 


NOTES 


1. It ts amportant co note that mulings denved from all these meanings are considered, in 
the Hanafi madithab, as rulings denved fom the apparent meamng of the text, not by analogy 
(qryas). (Sarakhsi, Usiil al-Sarakhsi, 1 236) 

2. Mustm junsts matntain that the application of the explicit meaning of the text and che 


applcanon of the text's spint and logical meaning are obligatory duties (wayjib) (Khallaf, im 
Usiil al-Figh, p. 143). 


Introduction to the Hanafi Approach to the Methods of Textual Indication = § 


3. The following methods are intended to encourage rational inquiry in the deduction 
of legal rulings from authontative texts. Secondly, they provide Muslim jurists with guide- 
lines as to how one may reach legal rulings from particular premuses. 

4. Bukhari. Kashif al-Asrar, (:28. Sarakhsi, Usitl al-Sarakhsi, 1.236. 

5. Bukhari, Kashif al-Asrar, 1:28; Tafrazani, Sharh al-Talwih ‘ala al-Tawdih, t:130. 
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The Explicit Meaning 
(‘Ibarat al-Nass) 


The linguistic dehition of ‘ibarat al-nass 


“Thaah refers to whatever the speaker articulates and the listener hears. It 
may also refer toa wnitten passage.’ Nass: explicit, declared, manifest. In che 
religious snences of Islam, this ts a technical term. The root means ‘to raise’, 
‘to elevate something so that it 1s visible to all’. It also refers to an author's 
onginal tent. In the technical vocabulary of sit! al-figh, nass refers to the 
text of the Quran or hadith which is adduced as jusnfication for a legal 
ruling? 

In ibarat al-nass and other constrictions to follow, nass refers to the text 
of the Qur'an or hadith. In this usage it 1s more general than just its 
reference to the apparent or the explained. 


The technical definition of ‘ibarat al-nass 


Some Hanafi scholars have defined ‘ibdrar al-nass as follows: 

Bazdawi stated, ‘The argumentanon by the explicit meaning (‘ibarat al-ass) 
is aching according to the apparent meaning that the speech 1s stated for.” 
Sarakhsi said, “The established (ruling] according to the explicit meaning 1s 
that ruling which agrees with the context [of the statement]. This [ruling] 1s 
normally understood as the subject of that text even without thinking.”* 

From these definitions and from the examples mentioned by Hanafi 
junsts we may define “idarat al-nass as the immediate meaning ot the words 
chat is intended to provide such ruling no matter whether it represents the 
pnncipal theme and purpose of the text or a subsidiary theme or themes. 
From this deGninon we can see that the major condition for ‘ibd@rat al-nass 
18 that the expression deliver an immediate meaning or meanings that come 
to mind without further consideranon. Therefore, a single text may contain 

more than one meaning, and all these meanings may be counted as ‘ibarat 
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al-nass whether the meaning represents the pnncipal theme and purpose of 
the text or a subsidiary theme or themes.’ The important thing is that the 
meaning or meanings denved from the text should be apparent. This point 
is made clear in the examples that follow. Neither the reason for the reve- 
lation (sabab al-nuziil), the possibility of specification of meaning (takhsis) or 
abrogation (naskh) play any role in indications (daldlah) disanctly from naszs, 


muifassar or muhkani. 


Examples of “ibdrat al-nass 


Every authontative text relating to legal rulings is an example of ‘tbdrat 
al-nass, because the Lawgiver has delivered these expressions in order to 
convey meanings and rulings. Because every text relating to legal rulings 
has at least one apparent meaning which represents the purpose of the 
text, examples of ‘ibarar al-nass seem to be numerous. This 1s all the more 
obvious if we remember that all apparent meanings of the text represent 
‘barat al-nass whether they are a principal or subsidiary theme of the text.® 

(a) The Qur'an states: ‘Allah has permucted trade and forbidden nba’ 
fusury).” 

Two meanings are distinguishable in this verse and both represent a ruling: 

(1) Trade is permitted and usury 1s forbidden. 

(2) There is a difference between trade and usury, because the former 1s 
permitted and the latter is forbidden. 

These two rulings are different from the point of view that the former is 
subsidiary, while the latter is the principal theme and purpose of the tex". 
Nonetheless, this difference has no effect in relanon to “ibarat al-nass, and 
both rulings denved from this text are indicated by ‘ibarat al-nass (the explicit 
meaning) of the text.? This is because both rulings are deduced from the 
apparent meaning of the text and the deduction does not require any 
additional effort or ijtihad. 

(b) The Qur’4n states: ‘And if you fear chat you shall not be able to deal 
justly with the orphan-girls, then marry other women of your choice, wo 
or three or four. But if you fear that you shall not be able to deal justly [with 


410 


them}, then only one... 

This verse provides a few apparent meanings: 

(1) The legality of marnage, indicated by ‘then marry other women’. 

(2) Limiting polygamy to a maximum of four wives when there is no fear 
of injustice. This 1s indicated by ‘then marry other women of your choice, 
qvo or three or four’. 

(3) Remaining monogamous for someone who fears that polygamy may 
lead to injustice. This 1s indicated by: ‘But if you fear that you shall not be 
able to deal justly {with them], then only one’. 
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All these rulings, as we have seen, are clearly indicated by the apparent 
mieaning of the text. These rulings and meanings, however, are not the whole 
pnncipal theme and purpose of the text. The reason for revelation (sabab al- 
nisi" indicates that the second and third rulings are the purpose for which 
thus verse was revealed, while the first represents a subsidiary meaning. In his 
discusion on the sabah al-nuzil of this verse, Tabari asserted that some people 
feared comnutong injusace against orphans and did not fear commmutting 
injusnce against women. Therefore, thus verse came down as a warning 
igunst injustice to women. Men were not to take more than four wives, and 
il they fear that they may commut an injustice then only one. 

Hasan and Dahhak held that this verse abrogated the customs of the 
jasiliyyeh and early Islamic penod, when men marmed as many women as 
they wanted. 

Therefore imsung polygamy to a maamum of four wives. and insisting 
on monogamy if polygamy nsked injustice, carried MVO meanings. These 
fimo meanings are the main purpose of the text, while the legality of 
mamage is the subsidiary and incidental meaning. Despite this difference all 
three meanings and the rulings are ibarat al-nass. This is because all of them 
are ‘apparently indicated’ by the text itself and their understanding from the 
text required no addioonal effort. 


The indicanon of “ibarar al-nass 


The maonty of Hanafis maintain that the indication of ibarat al-nass is 
definite (ga) i) tf another undefirute indicanon, based on a rehhable proof. does 


not east." 
Jon Rahawavh maintained that ‘ibarat al-nass someumes indicates 


indefinite meanings (zauni al-dalalah).’ This opinion seems to agree with 
the previous one, because 1 probably suggests that ‘ibarat al-nass indicates 
indefinute meaning when another meaning based on a proof emerges. This 
is exactly what the majonty of scholars maintain. But, when speaking about 
indication of ‘barat al-nass, they mean it in a general sense — 1.e. before 
undefinste indicanon emerges. 


The value of ‘ibarat al-nass 


The legal adherence to ‘barat al-nass should be strict obligation (twayjib) and 
an implementation of its meaning. "* 
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| Fayriz Abadi, al-Qannis al-Miurhit, 11:83; al-Mu'jam al- Wasiy, 11:580; Lane, Arabic-English 
Lexicon, 11.1938; El. 1V:114; Ba‘labaki, al-Mawnd, p. 747. 

2 ML. A, al-Mu‘jan al-M/asit, 11-926; Lane, Arabic-English Lexican, 1:2797-9: 1:1938: 
FI, 11:1938, VIl:1029; Ba'labaki, al-Mawrid, p. 1173. 

1. From the explananon of Bukhari it is clear that he means by ‘what the speech was 
suted for’ both the main meaning, which was the reason behind its delivery. and other appar- 
ent subsidiary meanings (Bukhari, Kashf al-Asrar, 1:68). 

§. Sarakhsi, Usiil al-Sarakhsi, 1:236. 

5 In Prnaples of Islamic Junspnidence (p. 125) Kamal considered ‘ibdrat al-nass a meaning 
that represents ‘the pnncipal theme and purpose of the text’ and excludes subsidiary meanings. 
This 1s obvious from his conclusion: “But the Grst and the last are subsidiary and incidental. 
whereas the second and the third represent the explicit themes and meanings of the text, that 
15, the ‘tharal al-nass ‘It seems that he confused nass and ‘ibarat al-nass, claamung chat ‘ibarat 
gl-nags 1 related to nass as the pnnaipal theme and purpose of the text. Therefore, his mew of 
ihinat al-nags ts anconsistent with the Hanafi »madhhab. For che Hanafi madhhab, all the apparent 
meanings of the text are regarded as ‘ibarar al-nass, whether they represent che pnncipal theme 
and purpose of the text or a subsidiary theme. This view 1s reflected in the statement of 
Bukhari, the famous Hanafi scholar of ustil al-figh. ‘The indicaagon of words, in relanon to the 
methods by which they imply their meanings, may have three forms: 

(1) To indicate a meaning which represents the onginal purpose [maqsid asli] of the text like 
the number in the following verse: “...then marry [other] women of your choice, Nvo or 
three, or four...” 

(2) To indicate a meaning which does not represent the onginal purpose (maqsid asli) at the 
text, such as legality of mamage in the previous verse. 

(3) To suggest a necessary meaning of affirmung something valid despite che statement that 
the payment is unlawful. 

Bukhari concluded: "Now that you know [what we have mennoned above], 1t should 
be explained that in this case “the purpose” means that the word indicates its meaning 
unreservedly Jmujlag], whether it was the onginal and essenual intention or not. (Bukhari, 
Kashf al-Asrar, 1:68). 

Mayhawi confirmed what Bukhari stated: ‘The purpose in chis case has a wider meaning 
than that which 1s revealed for that particular reason, as in the case of mass. The purpose 
in the case of mass is onginal and essential intention and purpose, while in the case of ‘ibarat 
al-uags w can refer to either the ongonal purpose or athenvise Therefore tf someone argues 
for the legalhty of mamage by relying on the verse”...then marry [other] women of your 
choice, wo or three, or four...”, he would be relying on ‘ibarat al-nass — alchough 1c 1s not 
nays fexpbeat) but zahir [apparent] meaning. It must be clanfied, however, that nass in this 
verse 1s the number mentioned.” (Nasafi, Kashf al-Asrar, 1:374). 

According to Kawrani ‘ibarat al-nass is ‘everything’ understood from the words of the 
Qur'an or Sunnah (Kawrani, Sharh Mukhtasar, p. 63; Badshah, Taysir al-Tahrir, 1:86-87). 

6. Thus, the commands to perform certain prayers, to give alms, to observe the fase dunng 
Ramadan, to perform pilgnmage, to enforce the prescnbed penalties (hudtid) for certain 
offences, etc. - al] have indicated those rulings by the method of ‘ibarat al-nas5. 

7. Qur'an, 11:275. 

8. This verse was revealed for the purpose of denying the claim of similancy between trade 
and usury. It was not revealed in order to explain the ruling of both of them. This is obvious 
fom the verse stself (‘That 1s because they say: trading 1s just hke riba [usury]') and from the 
reason for revelanon (sabab al-nuzitl) of this verse. (Ibn Kathir, Tafsir al-Qui an al-‘Azim, | 427) 
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3 scholars agree that the definite meaning (gai al-dalalah) has wider 
1 its apparent linguusnc sense. It means ‘non-erastence of a possibility based 
ni, Sharh al-Taluih ‘ala al-Tawdih, 1 35-36, 130-131. 

Hashiyat al-Rahawayh, 1:524. 
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CHAPTER 2 


The Alluded Meaning 
(Isharat al-Nass) 


The linguisac definition of isharat al-nass 


Isharah refers co gesture, sign, symbol. signal, indicanon, hint, allusion. In 
Arabic rhetonc the word has acquired the technical meaning ot ‘allusion .’ 
Nass in ustél al-figh refers co ether Qur'an or hadith as a cext.” Theretore. 


the construcuon ishdrat al-nass has to do with a text from the Qur'an and 
the hadith. 


The technica) definition of ishdrat al-nass 


Hanafi scholars have offered similar yee inconsistent dehnitons of ishiirat 
al-nass. Thus Dabbiisi defined 1t as ‘That which 1s established by allusion 1s 
neither required nor conveyed by the speech contexte. However, ishdrar 
al-nass 1s indicated specifically by the apparent [meaning] without increas- 
ing or decreasing it; meaning.'! Bazdawi maintained that tshiirat al-nass “1s 
that which has been composed through language, alchough it 1s not in the 
subject matter of the context or the text. Moreover, 1¢ 1s not apparent in all 
aspects’. About ishia@rat al-nass Sarakhsi said: ‘What 1s established by allusion 
is not the purpose fof the text]. It can, however, be understood by con- 
sidenng the meaning of the word without increasing or decreasing that 
meaning. ° 

From these defiminons, one may conclude that isharat al-nas; 1s the word's 
indicanon of a ruling which 1s not intended, and the text was not transmit- 
ted for this purpose. The text, therefore, embodies a necessary inference 
which accompanies the meaning, and this represents the principal cheme 
and purpose of the text. The alluded meaning 1s not apparent in all aspects. 
It umparts, however, a rauona] concomitant meaning which is reached 
through further analysis of the signs detected in the text. Because this is a 
necessary though not an intended meaning, the indication of the text's 
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meaning is by allusion (ishdrah) and not by the explicic method ( ibarah)® 
The alluded meaning 1s sometumes easily detectable in che text. However, 
sometimes, in order to obtain it, further invesnganon may be required. 
Moreover, the scholars who carry out this invesngation have different levels 
of understanding and different abilines to detect alluded meanings. What ts 
discernible to some may not be so to others. This is why disagreements 
anse whenever alluded meaning is taken as a proof for a ruling. 
Some scholars have argued that the alluded meaning cannot be taken as 
a proof for a rung.’ Their opinion is reyected by the majyoncy of scholars. 
who maintain that the indication of ishdrat al-nass 1s correlated with che 
appareat meaning. It 1s acceptable as a proof if the correlation (al-ralazum) 
wvith ibérat al-viass 1s evident. Many rulings can be denved and proved by 
aluded meaning, and searching for the latter should not cause difficulties. 
Establishing a correlaoon with the explicit meaning should not cempt the 
miujdlnd into exagperaang. Moderation in this kind of study 1s required. 
ance an exaggeration in the quest for alluded meanings can lead a mniujtalid 
in the wrong direcoon. Islani tends to take the nuddle ground in every- 
thing. The Quran states: Thus We have made you a middle nation [justly 
balaiced], that you be wimesses over mankind.’ Therefore. a moderate 
approach to the search for alluded meanings 1s required as well. 
The comelanon between the explicit meaning and allusion can either be 
apparent orhidden. This s why scholars say that understandiny ishdrat al-nas, 
can somenmes be achieved quickly, and at other times deeper ijniidd 1s 


necessary. 





Examples of isharat al-nass 


(a) The Quran states: ‘It is made lawful for you to have sexual relations 

wich your wives on the meghts of the fast...° The explicit meaning ( thdrar 
al-nass) here is that sexual relauons with wives in the monch otf Ramadan, 
from the sunset to daybreak, 1s penmitted. In the same time it indicates by 
alluded meaning (Ishdrat al-nass) that if by person 1s in state of jandbal, this 
Wvill not violate his fasnng. This follows from the fact chat sexual relations 
are permuted any ame at night. Therefore, if a person has intimate relations 
in the last portion of the might, he will have no ame for ritual ablutions 
before daybreak and would enter the ume of fasting in state of jandbal. Based 
on this the ruling is that such a person may’ start fasang in chac state, then 
wash and cononue the fast. This ruling is based on textual allusion (ishdrat 
al-nags). 

(b) The Qur'an states: The mothers shall give suck to their children for 
two whole years - those who desire to complete the cerm of suckling. But 
the father of the chuld shall bear the reasonable cost of the mother’s food 
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and clothing."'' This verse indicates by its explicit meaning (‘ibdarat al-nass) 
that the maintenance of mothers and their children is the fathers’ duty. The 
pronoun ‘his’ (lal) clearly confirms that no one else but ‘the father’ bears 
tus obligation. This ruling is understood from the apparent meaning of the 
text. Because the apparene meaning is the reason for which this text was 
revealed ic is tenned ‘tbarat al-nass.'* However, che textual allusions (ishdarat 
al-nass) of this verse, which are denved through further analysis of the signs 
detectable within the text, indicate many other rulings. Thus:'? 

(1) The child's descent is solely actribucable to the tather and the identity 
is determined with reference to the father. Based on unanimous consensus 
(ima‘), the pronoun ‘his’ (lal) does not indicate ownership. Therefore, the 
child is related to the father through descent only. 

(2) Ifthe father belongs to a mbe the child follows no matter which tnbe 


the mother belongs to. 

(3) Supporting the child is the father’s duty alone; no one shares this duty 
with him because che child 1s his. 

(3) When in dire need, the father may cake what he needs trom the wealth 

of tus offspnng without permission and without any obliganon to retum 
"4 
(5) The father may not be punished if he commits a cnme, tor which a 
hadd 1s prescribed, against his child.’ Therefore, the tather would 
not receive capital punishment if he killed his child.'° nor would he be 
punished if he put forward a slanderous accusation of tomicanon against his 
child." 
All these rulings follow: trom the fact that a child's descent 1s solely attnb- 
uuable to the father. These meanings do not represent the pnneipal or 
subsidiary theme or purpose of the texe expressed as ibdrat al-nays. However, 
they embody a necessary inference and represent meanings which are the 
inevitable consequence of that attnbunon by way of ishdrat al-nass. 

(c) The Qur'an states: ‘So pass over [the Companions’ faults] and ask 
[God] to forgive them, and consult them in affairs.’'* The explicit meaning 
( ibarar al-nass) of the text ‘and consult chem in affairs’ indicates chat commiu- 
mev affairs must be conducted through consultanon (sinira). The alluded 
meaning, however, requires the creanon of a consultative body in society 
to facibtate the consultation as required by the explicit meaning ( fbdrar al- 
nass) of the ext. 

(d) The Quran states: ‘And We have enjoined on man to be dutiful 
and kind to his parents. His mother bears him with hardship and she brings 
him forth with hardship, and his beanng and weaning are thirty months..."'9 

Through its explicit meaning (‘ibdrat al-nass), this verse indicates the 
favour, grace and kindness of parents towards their children — the context 


of the verse confirms that indication. At the beginning of the verse oem 
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commands children to be kind to their parents because of their kindness to 
them. Then He explains the reason for kindness to che mother who bears 
her chuld wath hardship and brings the child forth with hardship. 

This verse indicates by textual allusion (is/arat al-nass) that the bearing of 
a child lasts at least six months, since another verse states that weaning 1s for 
two years: His mother bore him in weakness upon weakness: and his wean- 
ing 1s in two years - be thankful to Me and to your parents, for unto Me 
is the final desunanion.”° Therefore, if both the beanng and the weaning 
are thirty months and the weaning alone 1s qvo years, then the bearing lasts 
ax months. This alluded meaning (isliarat al-nass) remained hidden for the 

majonty of the Companions until ‘Ali discovered 1t.”' 

(¢) The Prophet said about the poor: ‘Give them enough so they will not 

need to beg on thus day.’* 

From ths tradition Sarakhsi deduced a few legal rulings. The first one 1s 
based on the explict meaning (‘ibarat al-nass) while others are based on the 
alluded meaning (ishrarat al-nass).?3 

(a) The duty (usjib) to give zakat al-fitr to the poor on the day of Eid. 
This mearung ts explicit and it is the pnncipal theme and purpose of the 
text. Therefore, 1 1s ‘ibarat al-nass, 

(b) This is the duty of wealthy people, because enrichment cannot come 
except from someone who 1s nch himself. 

(c) Zakai al-fijr should only be given to the needy, because only the 
needy, not the nch, can be ennched. 

(d) Zakat has to be distributed to the poor before going to the Eid prayer, 
so that the needy do not have to beg and can attend the prayer with a clear 
mind, knowing that family members have enough to eat that day. 

(e) The ame when donation of zakat al-fitr starts 1s daybreak. because ‘the 
day 15 the ame between daybreak and sunset. 

(f) Zakat al-fijr may be offered in any form because the aim 1s ennchmient 
through any kind of goods. Therefore, money may be given instead of 
barley, dates, etc. 

(g) It is more appropnate for zakar al fifr to be given to a single person, 
because it 1s easier thus way to ennch the poor for a day. 

(h) ‘On this day’ alludes to the Eid festival for both the poor and the nch. 
It isa festival for the poor as well, so long as they are satished. They will be 
happy if they are ennched that day so that they do not need to beg. 

Sarakhsi denved all these meanings and rulings from the textual allusion 
(isharat al-nass). He concluded that plenty of meanings in this text and other 
authontatwve texts are justified by the following tradition: ‘The aift 
bestowed upon me 1s comprehensive eloquence...'** 
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The indication of ishdrat al-nass 


Sarakhsi maintained that the isharar al-nass alteemates between definite (qaf‘i) 
and indefinite (zai), depending on the circumstances and position of the 
expression. According to Sarakhsi, it alteemates between the two only in case 
when the meaning may be either real or metaphorical; ocherwise it is 
defrute.’ This opinion is accepted by other early scholars hke Bazdawi 
and Bukhari.?° Some later scholars maintain that ishdra is like ‘ib@ra — both 
have a definite meaning. They considered that cases where tshdrar al-nass 
had indefinite meanings were the only exceptions to the general rule. 
These exceptons cannot change the general rule because cheir causes are 
incidental.*7 

Sarakhsi’s opinion seems preferable to that of the Hanafi scholars. 
Therefore, if isharat al-nass supposes another meaning based on a reliable 
proof, its indicanon would be indefinite (zanni al-dalalah); otherwise it has 
a definite meaning (gaf‘i al-daldlal:). 

Nonetheless, while Hanafi scholars have agreed that definite meaning 
iat al-dalalah) means ‘the non-existence of a possibility based on a proof’ 
and that the general meaning when restncted becomes indefinite (zanni 
al-dalalah),** their disagreement on ishdrat al-nass, previously mennoned, 
dacs seem to be without any influence on legal reasoning (ijtihad). 


The value of ishdrat al-nass 


The effect of the textual allusion (ishdrar al-nas;) 1s similar to that of the 
explicit meaning (‘barat al-nass), because them indicate obhgation, unless 
there 1s reliable eudence suggesting otherwise. Therefore, legal adherence 
(o ishdrat al-nass, according to Islamic law, should be stnctly obligatory 
(wayib).°° 


Conflict berween ‘ibarat al-nass and tsharat al-nass 


The majonty of scholars maintain that ‘ibarat al-nass indicates a definite 
meaning, while isidrat al-nass may indicate either definite or indefinite 
meanings. The fact that ishdrat al-nass can be indefinite pives ibarat al-nass 
preference in the case of conflict with ishdrat al-nass. Moreover, even when 
both indicate a definite meaning, ibarat al-nass has pnonty because its 
indicanon is the main or subsidiary purpose of the text in contrast to ishdrat 
al-nass. Thus 1s due to the fact chat the meaning intended by the speaker is 
stronger than that which 1s not intended by the speaker. Therefore, in the 
event ofa conflict berween ‘ibarat al-nass and ishdrat al-nass the former would 
have preference, as in the following example: 
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1}. Bukhari, Kashf al-Asrar, 1-71; Sarakhsi, Usiil al-Sarakhsi, 1.237. 

1g. This ruling 1s denved fromm ishdrat al-nass and from the tradinon where one of the 
Conipanions said to the Prophet, ‘O Messenger of God, | have wealth and children and my 
father wants (o take from my wealth.’ The Prophet replied. “You and your property belong 
to your father.” (‘Ayluni, Kashf al-Knafa’ wa Muzil al-Ilbias, 1:307; ton Mayah. Suan bu Mayah, 
1:769 (no. 2291); Tahawi, Mushkil al-Athdr, 1:2 30; Albani, Inva' al-Chalil, 14:32 3). 

1§ He may be punished for some other offences, such as failing to support his child. 

16. In addinon to the ishdrat al-nass of this verse, Islamic scholars proved this ruling by 
other proof niennaned in the Prophet's tradition. (Jassds, Ahkam al- Qur'an, 1:168—169.) 

17 Although the father 1s not punished by add (legally specified punishment in the 
Shariah), because this kind of punishment should be avoided whenever there 1s doubr, he 
nay be punished by ra‘zir (punishment which is nat fixed by Sha ah law but determined by 
a judge). 

18. Quran, fil:1§9. 

19 Qur'an, XLVI 

20. Quran, XXXI:14 

21. Ithappened that, dunng the reig¢n of Caliph Uthmian, a man was mamed and his wite 
ewe buth aher six months He went to ‘Uthman and intormed him of thac. ‘Uthm§n ordered 
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shortest ame for gestabon is six months (Ibn Kathir, Tafsir al-Qur'an al-- Azim, VV:200-1; 
Zamakhshari, al-Kacdushaf, WUl:520 
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Diraquini, Bayhaqi, Hakim in Ma nfat ‘Uhin al-Hadith, and Ibn Zanjawayh in al-dmwal, He 
categonsed this hadirh as weak (Albani, ned’ af-Ghalil, Ut:3 32-333). 
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CHAPTER 3 


The Inferred Meaning 
(Dalalat al-Nass) 


The bnguistc definuton of dalalat al-nass 


Duldlah refers to sign, indication, mark, denotation, notion; word significa- 
on or indicaton of meaning which may be of three kinds: a) complete 
comespondence (nnitabagah) (thus nsdn indicates an animal endowed with 
reason); b) parnal inclusion (tadanmun) (thus insan indicates a being endowed 
wilh reason), c) a necessary idea attached to the meaning. in the mind 
(iizdm) (thus insan indicates a being capable of knowledge).' 


The technical debminon of dalalat al-nass 


Hanah scholar have defined daldlat al-nass as follows. Bazdawi offered his 
defaoon while referring to its meaning. He defined daldlat al-iass in this 
fashion: ‘What the inferred meaning establishes is obtained by the linguistic 
meaning of the text, and not by legal reasoning or deduction.’* Sarakhsi 
offered a amular definioon: ‘What the inferred meaning establishes it does 
s0 lingusocally by the composiuon’s meanung not by rational deduction. '' 
Bukhari offered a more specific defininon of dalalat al-nass: ‘Daldlat al-nass 
bs understanding the unpronounced from the pronounced by the context 
and purpose of speech. "4 

From these defninons one may conclude that daldlat al-nass is the 1ndi- 
cauon of the text that the ruling 1s valid for another instance, because both 
of these instances have a common effective cause (‘illah), This may be 
explaned as follows. 

Linguisucally, speech somenmes indicates a ruling on an instance the 
effecave cause of which calls for such a rulng. The effective cause of this 
insunce is so simple and the ruling so obvious that their comprehension 
does not depend on study and legal reasoning (ijtihad). However, chere 3s 
another instance about which God offers no ruling, but where the same 
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effective cause, which was the reason for the first legislation, exists in the 
second instance too. Under these circumstances the suggestion comes to 
mind that the ruling for the second instance, about which the Legislator was 
silent, 1s the same as for the instance for which the ruling was originally 
intended. This suggestion, is not the result of legal reasoning or analogy, 
but of linguistic understanding. This suggests that the same ruling covers 
both instances — what is pronounced and that about which the text is sulent.° 

In contrast to the explicit meaning (‘ibarat al-nass) and the alluded mean- 
ing (isharat al-nass), which are both indicated through words and signs 1n 
the text, the inferred meaning (dalélar al-nass) is derived from identification 
with the effective cause of the ruling (‘illa¢ al-liukm), common to both the 
explicit meaning (‘ibarat al-nass) and che meaning derived through inference 
(dalalat al-nass). The same ruling is extended because both instances share a 
common meaning (an effective cause) which is obviously mandt al-hukem. 

As previously mentioned, this shared meaning should be so obvious (1.e., 
lnguistically understandable) that anyone who understands the language 
should understand it without recourse to legal reasoning (ijtihad) or further 
reflection. It would be dalalat al-nass, whether the unpronounced (smaskrit 
‘quh) is equivalent or preferable (awa) to that which is pronounced (mantiq). 

Therefore, when the explicit meaning (‘ibarar al-nass) indicates a ruling, 
and from the same meaning one understands that that same ruling is valid 
for another instance that has not been mentioned, this indication is called 
dalalat al-nass. 

A ruling based on dalalat al-nass may be established linguistically, rather 
than on legal grounds through ijtihad or through deduction. This is due to 
the fact that the comprehension of the effective cause in an unpronounced 
(maskit ‘auh) ruling 1s based on the knowledge of the language only.° 


Examples of daldlat al-nass 


(2) The Qur'an states: ‘And your Lord has decreed that you worship none 
but Him. And that you be good to your parents. If one of them or both 
attain old age in your lifetime, say not to them a word of disrespect, nor 
chide them but address them in terms of honour. And lower unto them the 
wing of submission through mercy, and say: My Lord, bestow on them 
Your mercy, as they brought me up when | was small.’’ 

By the explicit meaning (‘ibdrat al-nass) this text obviously forbids 
uerance of the slightest disrespect to parents (‘Say not to them a word of 
disrespect’). By its explicit meaning it places a duty upon a child to treat his 
parents kindly with high respect and honour — ‘but address them in terms 
of honour. And lower unto them the wing of submission through mercy.’ 

From the perspective of the Arabic language, the effective cause for the 
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prohibiuan against urtenny the slightest word of disrespect to parents is the 
avoidance of atlending them, and the need to cherish and respect them. If 
such a slight offence as speaking with disrespect is forbidden. the inferred 
meaning (dalalar al-nass) suggests that other forms of offensive behaviour — 
bike beating, cursing etc. - are implicit in the text and, therefore. specifically 
forbidden. They are forbidden because the effective cause for the prohibition 
applies to them equally.” The fact that all forms of abusive words and acts 
which offend the parents are forbidden may be inferred from the previous 
tent by anyone who understands the language, although other offences are 
not specifically mentoned. This because the inferred meaning (daldlar 
al-nass) 15 $0 Obvious that it is understood without recourse to legal reason- 
ing and reflecuon.’ 

(0) The Quran states: ‘And divorced women shall wait for three menstrual 
penods [before remarnage| and it is not lawful for them to conceal what 
God has created in their wombs, if they believe in God and the last day.'° 

This verse indicates by its explicit meaning (“ibarat al-nass) that a penod 
of waiting before remamuge is obligatory for a divorced woman. However. 
fom the mewpoint of the Arabic language, the effective cause for this ruling 
is @tablishing whether the woman cares a child from her formner husband 
ornot {n thus way paternity will not be confused when she remames.'' This 
eflecave cause enasts in every kand of separanon between husband and wife, 
mbether the divorce 1s by kiuf'* or the death of the husband. In all these 
cases women have to wait the prescnbed period, like the divorced wife 
menvoned in the verse — the text indicates this ruling by its inferred mean- 
ing (dalalat al-nass). All cases of separation share this effective cause. as 
indicated by the explicit meaning (‘thdrat al-nass) of the previous verse. 

(c) The Quran states: Venly, those who unjustly eat up the property of 
Orphans, eat up only Bre for their bellies, and they will be burnt in a blazing 
ne 

The explint meaning of tlus verse is that the unjustified ‘eating up’ of the 
propery of orphans 1s forbidden (haram). It forbids guardians and executors 
from using orphans property for their own personal gain. The effective 
cause of this prohibition (the protecuon of orphans’ property and fear for 
its rum and waste) may be understood by anyone who understands the 
Language. By way of inference, this ruling 1s extended to other situations 
where the effecuve cause for protecang orphans’ property 1s identified. 
An example of this 1s Gnancial mismanagement that involves no personal 
beneBt and yet causes the loss and destruction of orphans’ property. 
Although the prenous verse does not indicate different ways in which 
desrucnon may be caused, these ways are nevertheless equally forbidden. 
Therefore, any act which causes the destruction or loss of orphans’ property 
lalls under the same prohibition. 


The Inferred Meaning (Dalalar al-Nass) 2.1 


(d) The Qur'an states: ‘Forbidden to you [for marniage] are your mothers 
your daughters, sisters, father’s sisters, mother’s sisters, brother’s daughters, 
sister's daughters. ''4 

The explicit meaning of this verse clearly indicates that marriage with 
one’s sister, one’s father's sister, one’s brother’s daughter, one’s sister's 
daughter, etc. 1s torbidden. The cause for the ruling holds for other rela- 
hves not mentioned in the verse — e.g., grandmother and grandchildren. 
They are even closer relatives than the children of one's brothers and 
sisters. Therefore, the previous text forbids marriage with the sisters of 
one’s father and mother by explicit meaning (‘barat al-nass) and forbids 
mamage with grandmothers by inferred meaning (daldlat al-nass). Also, the 
children of one’s brothers and sisters are forbidden by explicit meaning 
(‘iharat al-nass) and grandchildren are forbidden by inferred meaning (dalalat 


al-nass). 


The indication of dalalat al-nass 


Early Hanafi scholars like Bazdawi and Sarakhsi'’ did not consider whether 
the indication of dalalar al-nass is definite (qaf‘7) or indefinite (zanvi), but 
explained the difference between dalalat al-nass and qiyas. Sarakhsi discussed 
this very issue. For example, in the case of dalalar al-nass, understanding the 
effective cause common to both what is pronounced (smuavtiig) and what 1s 
not unpronounced (maskiit ‘anh) depends entirely on knowledge of the 
language. In analogy, however, understanding the effecuve cause common 
toan onginal case (magis ‘alayh) and a subsidiary (a new) case (maqis) requires 
certain specialised abilities from the mujtalid. This difference means that the 
effective cause, in the case of dalalat al-nass, can be understood by scholars 
who possess legal knowledge (fugala’) and others with a knowledge of the 
language only; while in the case of analogy the effective cause can be under- 
stood only by scholars with legal knowledge. 

Some later Hanafi scholars,’° however, considered whether the indication 
of dalalar al-nass is definite (gaf‘i) or indefinite (zanni). On this ground they 
divided dalafat al-nass into gaf‘t and zanni. 

(1) Dalalat al-nass as definite (gay‘i) indication 1s when the intended mean- 
ing is known with certainty. Its certainty comes from the positive indication 
of the ruling, in a literal sense, and in this respect known with certainty. 
Thus, this ruling is valid for the instance which has not been mentioned, if 
both instances have a common cause. Therefore, the common meaning 
between what is pronounced and what is not is known with certainty. This 
Is clear from the following example. 

The Qur'an states: ‘Among the People of the Book is he who, entrusted 


with a ginffr,’” wall readily pay it back; and among them there is he who 
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entrusted with a single silver coin, will not repay ic unless you constantly 
stand demanding" 

The first part of this verse certainly indicates, although it 1s not a hteral 
uiterance, that the trustworthy repays whatever he is entrusted with. This 
conclusion 1s based on the fact that trustworthiness is the intended mean- 
ing in paying back’ There 1s no doubt that someone who 1s trustworthy 
wath a great amount is trustworthy with a small amount; he will pay it back 
when required. The inferred meaning, in this case, is certain because the 
imtended meaning (trustworthy) 1s common to what is pronounced (mantiiq) 
and what 1s not pronounced (inaskiit ‘anh). 

The second part of the verse makes the same reference to treachery. A 
geacherous person will betray even with a small amount. This meaning has 
alter’ umerance. If he betrays rust with a smal] amounc. no doubt he will 
do it with 2 greater amount also. This is indicated with certainty by the 
wens, Inough it 1s not a bteral utterance. This inferred meaning 1s certain, 
because the intended meaning (treachery) is certain to be common to what 
is pronounced and what 15 not pronounced. 

(2) Diléloi eee gives indefinite indication (zanni al-dalalah) when the 
effecave cause of the ruling literally uttered is not known with certainty, or 
because the effecave cause does not exast, in a certain way, in what 1s un- 
pronoanced, since another meaning may be intended. 

Therefore, the common meaning (the effective cause) between the 
pronounced and that which is not pronounced 1s not known for certain 
because another meaning 1s possible, too. This 1s clear from the following 
example. 

Abu Hurayrab narrated that a man came to the Prophet and sand: ‘| am 
nuned, O Prophet of God!” The Prophet asked: “Why? The man answered: 
Thad sexual relanions with my wife dunng a day of Ramadan.” ‘Can you 
afford to free a slave? The man replied: ‘No.’ ‘Can you fast two months 
connnuously ‘No.’ Can you afford to feed sixty poor people?’ The man’s 
answer was again negative. Then he sat down and the Prophet brought him 
4sem of a date and said: “Give this in chanty.’ The man exclaimed: ‘Is there 
my One poorer than me to give chancy to? By God, there is no house in 
greater need than ours anywhere in the vicinity. The Prophet smuled 
urdeh, his back teeth vasible, and said to him, ‘Go and feed your family.''” 

The exphet meaning (ibarat al-nass) of this tradition is that penance 1s 
obligatory for someone who debberately has sexual relations dunng a day 
of Ramadan, because the Prophet clearly ordered the person who did so to 
pay penance. Belund this ruling was a senous offence against fasting and an 
omission of its basic element (nukn) through sexual relations. Eating and 
dnoking dunng the day in the month of Ramadan are also serious offences 
and give nse to the same ruling as for sexual relations (a ruling based on the 
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explicit meaning), since eating and dnnking violate the basic element (rik) 
of fasting. 

The second conclusion is based on the inferred meaning Therefore, the 
same penance 1s obligatory for someone who has sexual relations in the day 
and who deliberately breaks his fasting in other ways, such as by eating 
or dnnking, etc.*° The first ruling is based on the explicit meaning (‘“ibdarar 
al-nass), While the second is based on the inferred meaning (dalalat al-nass). 

The effective cause for the obligation of penance, as previously mentioned, 
1s violating the basic element (nikn) of fasting — namely, absanence from 
anything that may spoil the fasting. However, this conclusion ts not certain, 
since the Prophet may have ordered the man to do that particular penance 
because he had violated the basic element in that particular way, i.e. sexual 
relauons.?' This is why the effective cause in this example is indefinite 
(zanni). Therefore, the inferred meaning, which suggests that the penance 
1s obligatory in this case, 1s indefinite (zanni). This fact, however, does not 
prevent this meaning from being the inferred meaning (dalalat al-nass) or 
the ruling being denved from it. This is because the main condiuon for the 
inferred meaning is for it to be achievable through knowledge of the 
language without the need for further thinking and investigation. 

One may conclude that this certainty is based on the fact that the effec- 
ove cause, which 1s common to both what is pronounced and what is 
not pronounced, is certainly known. In the case of zanni al-dalalah, the 
effecave cause is not known with certainty, because another meaning 1s also 


supposed to be the effective cause. 


Legislating punishments and penances according to dalalat al-nass~~ 


Both the legislation and execution of punishments in Sharial are sensitive 
sues. They are considered to be the sole prerogative of the Divine. Being 
so, they must be based on authontative texts that are sound and clear, 
and cannot be carned out if there is the slightest doubt about their legal 
validity, or if they lack requisite conditions. Ibn al-Mundhir stated: ‘There 
sa consensus amongst all the scholars | know that punishments (hudud] are 
averted by doubts.'?? The well-known rule amongst Muslim judges is that 
‘a wrongful non-punishinent 1s better than a wrongful punishment’. 

In general, the Hanafi madhhab legislates punishments and penances by 
dalalat al-nass.4 However, when the indication of the inferred meaning is 
indefinite, scholars differ about the ruling based on such a proof. The 
following are some examples which bnng to light the differences between 
different schools of law and even within these schools of law. 

(a) The Qur'an states: ‘The women and men guilty of illicit sexual rela- 
uons flog each of them a hundred times.”5 This verse indicates by the 
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the fact that the inferred meaning (daldlat al-nass) when its indication is 
indefinite, carmes such a suspicion, 

(b) Regarding penance, the Qur'an explains the case of a believer who 
kills another behever in error: ‘And whosoever finds this [che penance of 
lreeing a slave] beyond his means, he must fast for two consecutive months 
in order to seek repentance from God."?' 

The Muslim schools of law2? disagree about the effective cause in the 
penance for manslaughter. Shafi‘is mamtain that the effective cause for this 
ruling is the restraint and the prevention of killing. This meaning is more 
sppropnate in the case of murder. Therefore, penance 1n this case 1s established 
by the inferred meaning. Shaf'ls argue that if the penance 1s obligatory in 
the case of manslaughter, where there 1s no intention of killing, 1t 1s worthier 
and more deserving for such a penance to be introduced and obligatory in 
the case of murder where there 1s such an intention.»? This ruling 1s consis- 
tent with and appropriate to restraining someone from killing another. 

Hanafis, Malikis and Hanbalis maintain that the effective cause in the case 
of manslaughter, indicated by the explicit meaning, is correcting the careless- 
ness displayed by the person who conunutted the error which led to the death 
ofa human being protected by the law. The penance was not prescnbed in 
order to prevent or restrain people from killing because a person who has 
committed an error is not considered a person who has comunutted a sin. The 
Prophet stated, ‘God has, indeed, disburdened from my followers errors, 
forgettulness and that which they were forced to do against their wishes."?* 

The majonty of scholars, therefore, have concluded that the ettective 
cause present in manslaughter 1s not present in murder, because murder is 
a major sin and its cnme is greater than manslaughter. Moreover, putung 
carelessness to mghts by penance in minor cnmes does noe mean that 
such a penance 1s appropnate for a greater cnme. Therefore, penance as 
expianon for murder may not be established. 


The value of dalalat al-nass 


The effect of the inferred meamng (dalalat al-nass) corresponds to the effect 
of the textual allusion (ishd@rat al-nass). This means that both indicate the 
defimte (qat'i) meaning if there 1s no proof which suggests otherwise. 
The only difference between them emerges in cases of conflict.’> Therefore, 
the adherence to dalalat al-nass should be obligatory. 


Conflict berween daldlat al-nass and isharat al-nass 


The inferred meaning and the textual allusion seem to be at the same level 
of strength and value, because both have a definite indication if a reliable 
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previ docs not suggest othensise. In both, the indication is taken from the 
understandable meaning of the text. its spint and notion by relying on 
linguisac Knowledge, rather than on legal reasoning and deduction. 

Despite this equality, the textual allusion has pnonty in the event of 
gontlit with the inferred meaning."® This is because 1n the case of alluded 
Meaning the ruling ws indicated by the word itself by way of compliance. In 
the case of the inferred meaning the ruling is based on acquaintance with the 
efecave cause, which was the move for the ruling. Although this acquain- 
tance relies on knowledge of the language, and the indication 1s given by the 
tewt itself fas in the case of the alluded meaning). they are not the same. This 
i because in the alluded meaning the indication comes through the mean- 
ing which was a monve for the ruling in the exphcit meaning and through 
acquaintance wath its realisanon in that which is not mentioned (imiaskiir Sanh). 

Therefore, the alluded meaning 1s indicated directly by way of com- 
plance and the inferred meaning 1s indicated through a medium which 1s 
the eflecave cause. And what is indicated without a medium: is stronger than 
whal indicated through the medium. This is why the alluded meaning 15 
preferable to the inferred meaning in cases of conflict. 

An example of this conflict 1s the legislanon of penance for murder. The 
Quran sates: “And whosoever finds this [the penance of freeing a slave] 
bevond his means, he must fast for two consecutive months in order to seek 
repentance from God.” By the inferred meaning of this verse Shafi‘is, as 
menuoned before, established the duty of the penance for murder. They 
argued that if this penance 1s ordered for manslaughter, it 1s even more 
appropnate for murder. 

The Hanafi responded that this inferred meaning 1s opposed by the alluded 
meaning wdicated by the following verse: “And whoever kills a believer 
intendonally, hx recompense 1s Hell to abide therein, and the wrath and the 
qune of God are upon lum, and a great punishment is prepared for him.’™ 
This verse indicates by the alluded meaning that no penance is obligatory for 
the murderer because tt 1s not menooned in the explanation of punishment. 

tn this example, therefore, the dalalar al-nass (which establishes the 
penance) disagrees with the ishdrat al-nass. Pnonty belongs co the latter. 
because its indication is stronger, as previously explained, and the penance 
1s not established in the case of murder. 
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teltgons, not by eating, dnnking or something else. They maintained that the basic rule is 
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CHAPTER 4 


The Required Meaning 
(Iqtida’ al- Nass) 


he linguistic definition of igada’ al-mays 


luda reter to need, necessity, exigency. requirement, request, trom rqtada 
wweall for, require, demand, need, (c.g. tqtadd al-duyn, he required the debe). ' 


The technical detimition of ig¢da’ al-nass 


Unhke the previous three kinds of indications, tqtidd’ al-nass 1s not indicated 
by the text or its meaning but by the requirement thac a meaning be 
presumed in order to make the text cruchtul or valid in Shariah and mind. 

Hanafi scholars differ on the issue of whether or not iqtida’ al-nass includes 
omitted and concealed words (mahdhiif and mudmar). It seems chat early 
Hanafis made no distincuon beqween igtidd’ al-nass and mahdhif. Dabbisi 
detined igtidd’ al-nass as ‘an addition to the text without which the mean- 
mg of the text cannot be fulfilled’* In this detininon he included mahdhuf 
fy making that which has to be presumed as one section. From the examples 
he provided at as clear that he does not differentiate between ignda’ al-nass 
and mahdhiif, He presented as an example for igtida’ al-nass the following 
verse” And ask the cown where we have been and the caravan in which we 
rewmed.’ He explained that it means: “Ask the people of the town’ and 
not the town itself. because the aam of the question is to be answered. 
Therefore this speech requires chat the object of the question provides an 
sower Here, the presumed object would be ‘the people’ in order to make 
the peech truthful.‘ As we will see, this example 1s normally mentioned by 
thoxe who disanguish between sqida’ al-nass and mahdhtif as an example tor 
mash dla 

Later Hanafi scholars distinguished between igtida’ al-nags and mahdhif. 
They maintained chat the meamuny which must be presumed in order to make 
(be text vurrect and valid in Shari ah ay called mugtadd, and the meaning 
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lin order to make the text cruthful and correct in 
mutted (mahdhif) or implicit (smdmar). 
J igitda’ al-nuss as ‘an addition to that which 1s laid down 
his further comments” it 1s clear that he considered that 
neaning upon which depended the truthfulness of 
in the Shanah He excluded the omitted and the 
d that those who included them in igtida’ al-nass did 
what 1s omutted 1s different from what is required 
tom of alil al-lisan to omit some words 1n order to 
shen the rest of the speech indicates che sense. Sarakhsi 
5 by making a clear disancnon between imiuiqtada and 




























quesnon led to a long debate between the two oppos- 
las The majonty do not acknowledge the distinction, 
roup of scholars, who seem in the minonty, restrict iqtida’ 
to be presumed in order to make speech correct and 
j, not language or mind. The majonty’s opimion 1s sounder 
uments of the munonty are easily overtumed.*® 

ithe majonty of scholars who do not distinguish between 
malidhiif, igtida’ al-nass must be the presumed indication 
it depend the correctness of that text and its validity in 
d (shar and ‘agl). This indication 1s not rooted in the 
ntans no word of indication; however, the truthfulness 
comectness require such a presumption. 


pposed meanings 


igh generally speak about three kinds of meanings which 
be presumed in order to make speech truthful or valid in 
mund. 

must be presumed in order to make speech truthful. 
‘ophet stated: ‘God has indeed disburdened my followers 
tulness and whatever they were compelled co do against 
is cadinon literally means that Muslims do not have error. 
of coercion, since they were ‘disburdened of them’. On the 
seems to be wrong and untruthful, because the followers 
ommit errors and forget, and these deeds, which have 
j, cannot be undone. However, Muslims believe that the 
e truth because he 1s infallible (sa‘sain).'° For that 
ould be presumed here, such as ‘sin’ or ‘ruling’. 
neans: ‘God has indeed disburdened the sin on my 
forgetfulness and that which they were forced to 
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do against their wishes.’ With this presumption the tradition becomes 
consistent with reality. The indication of ‘God has indeed disburdened’ for 
‘sn’ 18 established by way of iqtida’ al-iass, because the truthfulness of the 
speech depends on the presumption of this word. 

(b) That which must be presumed in order to make a speech acceptable 
in terms of rational reason. The Qur’an states: ‘And ask the town where we 
have been and the caravan in which we returned.’'' The apparent meaning 
of this verse 1s logically unacceptable without the presumption of ‘people’. 
This phrase has to be presumed because it is yet to be answered. The 
question cannot be directed at the buildings (of the town) which cannot 
speak, but to the people of the town. Therefore the verse would mean: ‘And 
ask {the people) of the town.’ 

(c) That which must be presumed in order to make speech legally accept- 
able by the Shari‘alt. This may be illustrated by the following example. If 
one real estate owner says to another: ‘Give in chanty the value of one 
thousand pounds from your estate, on my behalf’, this 1s a command to the 
owner of the estate to give part of it in chanty on behalf of the one giving 
the command. In Islamic law one may not act as an agent in a simular 
stuaton if the one commanding does not possess the object of his 
command. Therefore, in order to make this command acceptable in [slamuic 
lw, the mussing part of the speech which indicates the owner's possession 
would have to be presumed. The reason for possession 1n this case 1s in terms 
of the purchase. It is implicitly indicated by the word ‘one thousand 
pounds’. Accordingly, the meaning of the command 1s: ‘Sell me for the 
value of one thousand pounds some of your estate and give it in chanty on 
my behalf, acting as my agent.’ The presumed meaning is based on the 
indication provided by igtida’ al-nass. 


Examples of igtida’ al-nass 


(a) The Qur'an states: ‘It is for the poor emigrants, expelled from cheir 
habitations and their possessions, who seek bounty from God and to please 
Hum.'? In this verse the Qur’an refers to the emigrants as ‘poor’. This term 
normally descnbes someone who possesses no wealth. However, these 
emigrants were far from poor in this sense, because in Mecca they had 
owned estates and money and taken part in commerce. Some were very 
wealthy. To call them ‘poor’ could be seen as incorrect. However, because 
this was uttered by God who, according to Islamic beliefs, cannot err, it is 
bound to be correct. In line with this assumption scholars would normally 
assume another meaning which is more likely to agree with the intention 
of the Lawgrver. In this example the presumption is that ownership of their 
belongings in Mecca ended by their migration, and the ownership was taken 
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Serv on on heme een ren Th ed the el ing by ic 
| plizee and borrower are nat jiable co pay compensation to the owner tf 
1 : te Yeu are your mothers, your - stihl Sa 7 - ig peoincines Sen eee 
presumed hatiley obliged the pledgee and borrower ca 
f explains the prohibited deyrees of compensate the owner.” 
nai mention explicitly the word ‘nrarnape hi Generalisanon of the required meaning (tin al-mugtadd) ts a ques- 
— ad int the text to complete the mean. non about which scholars are not unanimous. They do not disayvree when 
> mugiada (the indication of igrida@’ al-nass) 1s specific — as in the verse: 
See tO YOU are carrion, blood. the flesh of Forbidden to you are carnon, blood. the tlesh of swine.?' This is because 
ot mention the word ‘for consumpuion, the prohibinon 1s related to specified food and the tirse idea which comes 
to complete the meammny of the text | in mond a that what 1s forbidden ts eating the food mentioned in the 
There i no fast [/4 sryamal tor anyone who has vere 
int before Its clear that the meanmg of Since mugtadd includes many separate themes, Islamic scholars have 
nd that an element is massing. Ishin sc hohirs disagreed on whether or not to include them all. Some hke Shafi main- 
clement, but have had differing. views of tain that mugtada (the presumed indication) in these situations continues to 
My presumed that the missing element is the word he general and includes all subjects. They argue that the muqtada which ts 
On the tradinon would mean that fasting is ican presuned won the same level as nass. This ts supported by the fact that a 
Phot nade the sntenhon to do so the niyht betore ruling based on tts considered as strong as a ruling which 1s based on nass 
resumed that the mussing clement as the word ind not ay a tuhng which 1s based on giyds. Theretore, its indication can be 
ne tradition would mean that there 1s no valid fast for generalised when it includes many subyects, as in the case of nass. 
the mention to do so the myht betore. Due to The majonty of Hanafi scholars and many others, like Ghazali, have 


lie schools of law, legal decisions and rulings maintained that mugtada cannot be generalised. They argue that rmuqtada 1s 
established out of necessity and according to the legal maxim al-danirah 
piddar bi gadanha, where necessity 1s assessed according to need (1.e., the 
MF al-nass immmam, iteducible need).”° Theretore, if the text properly conveys 

—_— incaning without generalisation, no generalisation would be allowed. An 
example of this 1s the pernussion that Shar? ah grants concerning the con- 
sumption of a killed animal if this 1s necessary. Someone in dire need would 
be allowed to eat only the amount necessary for survival. The law forbids 
1 person to eat more than that or to store it. In the case of igtida’ al-nass, 
l-nays a few meanings are presuined. In such necessity ts only one legiumate meaning; when 1t is confirmed no other 
oo the meamny which he considers most meaning follows. Therefore, scholars maintain that a single meaning, which 
nthe tradiuon related by Hasan b. Samurah makes the general, enables the text to provide a proper and useful meaning 
nd has a duty for what 1¢ took unral it recurns which may be correctly understood. The Prophet stated: ‘God has indeed 
scemain ducy which must be tultilled. That diburdened from my followers their errors, forgetfulness and that which 
wn In order tu obtuin uw useful and clear they were compelled to do against their wishes.’*3 

Removing errors, forgetfulness and coercion, after they have occurred, 
b locally unpossible. If the explicit meaning of this text 1s taken as its 
meaning, this would mean that it is untrue. Accordingly, the word ‘ruling’ 
is presumed and the sentence would be: "God has indeed disburdened from 
mj followers the ruling relevant to their errors, forgetfulness and chat Which 
they were compelled to do ayainst their wishes.'”4 However, the word 


punts related to the indication of aytidi’ al-nuss. The 
& where igidad al-nass assumes more than one 
telated to the peneralisanon of the required 


etext has to be presumed. Upan closer 
eral meanings that may be presumed: 
id retum. The last meaning ts disiaissed by 
fioh has made 11 an objective of the ruling 
newuve of self, Therefore, by sgtda’ al-mass 
‘yon of Jabslicy. Some scholan 
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es the tuling related to this world, whether it 
ww; and it includes the ruling related to the 
e action deserves purushment. 
holars who generalise muqtada argue that the 
text precludes error, forgetfulness and coercion. 
sible, the speech would have to be shifted to the 
metaphoncal meaning. This meaning denies all 
otld and the next. 
generalise muqtada maintain that the necessity 1s 
pnon of the one meaning only, thanks to al-danirah 
ause the ruling related to the Hereafter is agreed 
that meaning. 
his question has led to many differences in legal rulings. 
illustrate this point. 
fer on the ruling about someone who speaks dunng 
for or forgetfulness.”> Those who maintain chat muqtada 
possible meanings clam that the prayer would be 
shipper must start his prayer again. Based on this 
“ass, they argue that the tradinon indicates the removal 
inthe Hereafter only. Therefore, the tradition does not 
ing unknowingly or inadvertently during the prayer 1s 
cha prayer is valid and correct in this world. On the 
maintain that mugtadd includes all its possible meanings 
yer dung which a person has spoken in error or negligence 
{the person need not start tus prayer again. They argue that 
spends the ruling relanng to this world and che Hereafter. 
xtraneous comments made dunng the prayer, 1n error 
, 40 not invalidate the prayer and demand no retribution in 







































lars have disagreed on whether or not coercive divorce” 


us has any legal effect. In the course of this disagree- 
giadd has exacerbated the disagreement and has been 
both sides. We will see that some scholars based their 
wim al-mugiada and on the previously mentioned 
phet informs his followers that God has disburdened 
¢ forced to do against their will.’ 

holars bke Nakha‘i, [bn al-Musayyib and Thawri 
band is compelled to divorce his wife, this divorce 
effect. They argue that the intention (iyyah) 1s 
lity of the divorce.”* They reached this conclu- 
ivorce with divorce pronounced in jest. The 
rophet states: ‘Three things are serious even if 
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sud in jest: marnage, divorce and remarnage with one’s divorced wife.’?? 
Therefore, if the divorce pronounced without serious intention was legally 
vald, the coercive divorce would be, too. What 1s common to both is that 
the divorce was pronounced and neither intended its meaning. 

These scholars supported their opinion with other proofs like the general 
and unrestncted meanings of some verses in this domain: ‘O Prophet! When 
you divorce women, divorce them at their “iddali [prescnbed penods]|’?° and 
the tradition where the Prophet says, ‘Every divorce is permutted except that 
of the boy and the mentally deranged.’}' 

The majonty of scholars, Mahikis, Shafi‘is, Hanbalis, Zahinis — and some 
Companions of the Prophet like ‘Umar, ‘Ali and [bn ‘Abbas — maintain that 
coercive divorce is invalid and has no legal consequences. They supported 
their opimion with many arguments. The main argument is based on the 
same tradinon used by the first group: ‘God has indeed disburdened from 
my followers error, forgetfulness and what they were compelled to do against 
ther wishes.’ They maintain that the ruling taken from this tradition relates 
to both this world and the next. Therefore, God has removed responsibility, 
in these three circumstances, in both this world and the next. 

Most scholars have provided other proofs in their favour. A‘ishah narrated 
that the Prophet said, ‘There is no divorce and freeing slave in ighlaq?*?. 
Ata’ argued that coercive divorce is invalid. He based his argumentation 
on the verse: ‘Whoever disbelieved in God after believing, except he who 
1s forced thereto and whose heart is at rest with faith.) His view was that 
disbelief is more dangerous than divorce. Accordingly, if coercive disbelief 
1s not considered valid by God, a divorce is more appropnately invalid under 
such circumstances. It has been narrated that in the time of “Umar a man 
chmbed up a rope to reach some honey. While he was hanging from the 
rope his wife arnved. She held the rope and asked him to divorce her, if 
not, she would cut the rope. He begged her to desist but she refused. In the 
end he divorced her three times. Afterwards, the man went to ‘Umar and 
informed him of what had happened. “Umar said to him: ‘Go back to your 
wife. It 1s not a divorce.’ Ibn Hazm and Ibn Qudamah related the same 
opimon from ‘Ali, Ibn al-Zubayr and Ibn ‘Abbas. 

In addinon to these proofs, Ibn Hazm regarded such a divorce as an 
acnon without intention (ntyyal). Therefore, the consequences of that 
divorce are not obligatory because the Prophet said: ‘To every person 
that which he intends.’?° According to this tradition every action without 
a proper intention 1s invalid. There is no doubt that coercive divorce 
lacks the intention. Therefore, it is invalid and has no legal status or conse- 
quences. 


The Hanafis, for their part, tned to dismuss these proofs. They said that 
the tradition of the Prophet is a proof by ignida’ al-nass. If ‘ruling’ is 
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ude the ruling relating to this world and the 
limuted to one of chem — since this presumption 
necesity cannot to be exceeded. In this case the 
d ifit 1s applied to either world, therefore only 
umed. Bearing in mind that all scholars agree that the 
reafter, and that there is disagreement about this 
aken as the probable and correct version. Therefore, 
non would be: ‘God has indeed disburdened [the 
lor their error, forgetfulness and what they have 
edt cordingly, this tradidon cannot prove their opinion, 
mim ol-mugtada ws not acceptable. 
logy, their proof is not nght because of the difference 

difference is reflected clearly in the face that a 
¢aman who 1s forced to make a coercive divorce 
fore, the analogy is incorrect. 
nlaton it is obvious that the scholarly disagreement 
lage had a great impact on disagreement about coercive 
t on many legal issues related to divorce. 
{ scholars have stated their preference for the second 
tained that coercive divorce is legally invalid. Ir would 




































divorcee was unjustly forced to accept it. and the Islamic 
the umplementation of an injustice. The Qur'an ts 
when you judge between people, judge wich justice.’}” 
WS justice and good deeds and assistance to kith and 
fbids indecency, dishonour, and insolence."?® The basic mules 
islamic law and ethics suggest it clearly. ‘No damage or 
¢ ts allowed in Islam*, ‘Hann should be removed.'*°, 


fom the Qur'an and the Sunnah clearly suggest that 
valid These proofs are stronger and more explicit chan 
thenvise. 


ass 

neaning is simular to that of the three previously 
Sarakhsi discussed all four indications under the atle: 
lings based on the apparent meaning of the text, not 
According to this, igtida’ al-nass 1s a definite 
ts otherwise. The ruling based on iqrida’ al-nass 
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has the same treatment as that based on the explicit, alluded or inferred 
meaning. The only difference among them anises in conflict.4} Therefore, 
adherence to igtida’ al-nass should be a strict obligation (1wajib).44 


Conflict between igtida’ al-nass and the other three kinds of 
indications 
As previously mentioned, these four kinds of indications are not all equal 
in strength. The weakest is iqtida’ al-nass, due cto the face that it 1s not 
indicated by the text itself, or by its meaning, but by necessity — in order to 
make the text correct and acceptable. Therefore, in case of conflict between 
igtida’ al-nass and any of the three other indications, the latter would prevail 
over it. 

The following example illustrates a conflict between igtida’ al-nass and 
dulilat al-nass.45 The Prophet instructed ‘A'ishah regarding washing the 
blood of menstruation by saying: ‘Scrub it off, chen wash it with water, then 
wnng it.“ This tradition indicates by igtida’ al-nass that one 1s not allowed 
to wash the impure object with any Liquid but water. This indication is 
inferred from the fact that che Prophet has ordered that the washing should 
be with water. It requires chat washing with something else 1s not allowed. 
This text, however, indicates by dalalar al-nass (the inferred meaning) that 
the washing can be carned out by any clean liquid because the aim of wash- 
ing is cleaning — which is achievable with any clean liquid.*”7 The inferred 
meaning has preference over the required meaning. Therefore, one is 
allowed to wash dirt using anything that removes tts traces. 

The next example is about the conflict berween igtida’ al-nass and “ibdrat 
al-nass and relates to the punishment for manslaughter. This example 
complies with the opinion of those who claim that fqtida’ al-nass includes 
all sts possible indications.** There is the tradinon of the Prophet: “God has 
indeed disburdened from my followers error, forgetfulness and what they 
were forced to do against their wishes.’ This tradition indicates by iqtida’ 
al-nass that a person who commits manslaughter in this fashion 1s pardoned 
for the deed; there is punishment neither in this world nor the Hereafter. 
On the other hand, there 1s the verse: ‘If any slays a believer by error, then 

let him set free a believing slave, and blood money 1s to be paid to his family 
unless they forgo it freely.’*” This verse indicates by the explicit meaning 
(‘barat al-nass) that a specified punishment should be meted out to such a 
person. Because the explicit meaning has preference over the required 
meaning, a person who commuts manslaughter should be punished in the 
way mentioned in the verse. 
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Abu Talib and he was corrected by the revelation: ‘It is not [proper] for the Prophet and the 
believers ca ask God's forgiveness for polytheists, even though they be near kinsmen.' (Qur‘an, 
IX.t13). He was also corrected tn the case of a blind man who came to ask him a question 
and the Peaphet refused to pay attennon to him, because he was too busy with etnbal chiefs 
(Qur'an, LXXX t-10) 
VW. Quran, X82. 
12, Qur'an, LIX:8 
1}. Scholars like Sarakhsi and Bazdawi regarded this indication as (sharat al-nass, not as 
iqlida’ al-nass (Sarakhsi, Usil al-Sarukhsi, (:236; Bukhari, Kashf al-Asrar, 169). Nonetheless. 
it seems that this indication 1s iqlida' al-nass, not isharat al-nass, because in the latter the 
necessary meaning ts belated and the correctness of speech depends on it. There 1s no doube 
that the necessary meaning for ‘poor’ in this verse 1s ‘end of ownership’ The later term 
necessanly precedes che correct understanding and should be presumed if the exace meaning 
af the word ‘poor’ is to be understoad. Therefore it is igtida' al-nass and not isharar al-nass. 
14 Qur'an, [V:23 
15. Khan and Hilali (p 127) translate this verse of the Qur’an as follows: ‘Forbidden to 

you {for mamage] are your mothers, your daughter ' Arberry (p. 75) and Pickhtall (p. 81) did 

not mention the omitted ‘mamnage’, probably because that meaning seems obvious. This 1s 
probably why fbn Kathir did not give this explanation (Ibn Kathir, Tafsir al-Qui‘an al-‘Azim, 
|:623). 

16 Qur'an, V:3 

(7. Khin and Hilali (p. 164) translate this verse of the Qur'an as follows: ‘Forbidden co 
you {for food) are.’ Therefore, this missing section 1s supplied in order that the verse may 
convey a complete meaning. 

18 Marghinani, al-Hidayah, 1118; Ibn Rushd, Bidayat al-Muytahid, 1:293-294; Ibn 
Qudamah, af-Kafi, !:350-351 

(9. Tumidhi, al-fami‘ al-Sahih, 111:566 (no. 1266); [bn Majah, Sunan, [802 (no. 2400). 

20. See chapters which deal with damdy al-‘anyyah wa al-raln in books of figh. 

21. Qur'an, Vj. 

2», Bukhari, Kashf al-Asrdr, 11-237; Taftazani, Sharh al-Talwih ‘ala al-Tawdih, (:137. Ic 1s 
unteresng that ‘Amidi who followed the Shafi madhhab did noc mention this opinion, but 
muntaned that mugiada could be generalised. (‘Amidi, al-Ihkam fi Ustil al-Ahkam, 1: 363). 

2). Ibn Nuyyaym, al-Achbah wa al-Naza'ir, p 86; Lubnani, Sharh al-Mayallah. p. 30. 

24 [bn Majah, Sunan, 1:659 (no. 2045). 

25 Manghinni, a!-Hidayah, 1:61; ‘Abidin, al-Hadiyyah al-‘Ala'iyyah, p. 87; Khatib, Mughni 
al-Multaj, 1:30. tn their argumentation about these matters both sides provided some other 
proots too. 

26 Hete coercive means divorce which 1s legally wrong. However, proper coercive 
divorce, when a judge concludes and passes such a judgement on the basis af che Shar‘ah, 1s 
approved by all scholars. 

27. Nommally, scholars have used various arguments beside this tradinon and ‘uri 
al-mugtadd as proofs. 

28. When speaking about che arkan of divorce, Kasani mentioned only the utterance of 
the expliat word of divarce. He did not mention the intention (niyyah) as a nukn. According 
tohum the sntennon 1s snpulared when the word ‘divorce’ 1s implicit (kindyah). Kasani, Bada’i‘ 
al-Sond't’, Wh:100-10t. 

29. Abu Dawid, Sunan, {1.259 (no. 2149); Ibn Majah, Sunan, 1.658 (no.2039). 

30. Qur'an, LXV:1. 

jt. Tiemdhi, al-fami' al-Sahih, 111:496 (no. 1191). 

12. The word igitlag has been interpreted as coercion (Ibn Qudamah, al 


-Mughni, Vikes 18) 
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. 2193); Ibn Majah, Stan, 1:660 (2046). 
bn Hazm, al-Mulialla, X.202-204; Ibn Qudamah, 


1); Abt Dawid, Sunan, 11:262 (no. 2201); Ibn Mayah, 


hd NezB'i, p. 85; Lubnani, Sharh al-Majallah, p. 29. 
aza’ir, p. 38; Lubnani, Sharh al-Majallah, p. 17-18. 
36. 


uned hata ‘oper example of the conflict between the avo may not 
hus claim, stating that it showed insufficient research (Nasa6, 


62-63; Muslim, Sahih Muslim, b:240 (no. 291). 

out other methods of cleaning (e.g. dry cleaning) Any kind 

of dint may be taken into consideranon. 

jude the ruling related to this world and the Hereafter This 

y wath the opinion that does nat accept ‘uriin al-muqtada, because 
umed, there is n0 conflict between these two texts. The frst one 

er and the second one to this world. 


Introduction to the Shafi‘i Approach to 
the Methods of Textual Indication’ 


The Shafi'is’ approach to textual indication (dalalat al-nass) is different from 
that of the Hanafis. While this difference seems more technical than real, it 
would be interesting to discuss this approach in further detail. 

In contrast to the Hanafis, who classified textual indication as being of 
four types, the Shafi‘is divided it into two: pronounced meaning (daldlat 
a!-mantiig) and imped meaning (dalalat al-mafhtim). Both these indications 
are denved from the text and its words. 

Pronounced meaning (dalalat al-mantig) is derived from the obvious text 
and it is divided into two types: sarih and ghayr al-sarih. Sanh includes the 
explicit meaning ( ibarat al-nass) mentioned by the Hanafis. Chayr al-sarih 1s 
divided into three types: the required meaning (daldlat al-iqtida’) gestured 
meaning (dalalat al-ima’) and the alluded meaning (dalalat al-ishdrah). From 
this division it appears that ghayr al-sarih includes two types regarding the 
indications mentioned by the Hanafis: the alluded meaning (ishdrat al-nass) 
and the required meaning (igtida’ al-nass). 

Implied meaning (dalalat al-mafhitm) is denved through the logical and jundi- 
cal construction of the text and it is divided into two kinds: opposite meaning 
(mafiim al-mukhdalafah) and harmonious meaning (mafhiim al-muwdafagah). The 
latter corresponds to the inferred meaning (dalalat al-nass) of the Hanafis.” 


NOTES 


1. Audi, al-Ihkamn fi Usitl al-Ahkam, 111:63; Wji, Mukhtasar al-Muntaha, Usegis Ibn Amir 
a-Hay, al-Tagrir wa al-Tahbir, 1111; Shawkani, Irshad al-Fuhil, p. 156. 


2, Abb Zahrah stated that all four Hanafi divisions of dalalah may be classified under dalalat 
al-manjig (Abu Zahrah, Usiil al-Figh, p. 116). However, it would be more accurate to say that 
some divisions are denved from mafhiim, just as the inferred meaning (daldlat al-nass) and 
wofluun ate denved from manjiig. 
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may hold that the meaning of an authon- 
he words of the text, its signs and allusions; by 
ssing element. In interpretation, these may 
n combinanon. Furthennore. Hanafi scholars 
kinds. Bnefly, an authontative legal text may 
canon of any of these four kinds of textual 
text to its proper and logical meaning. They 
aning if a reliable proof does not suggest other- 
> nieanings have to be implemented. 

hat meanings are indicated by the text (sass) and 
The meaning taken from the text's ‘ibarah is the 
ated by its actual words. The meaning taken from 
essary indication of the meaning of its ‘ibdrah in 
inot be separated. It is considered an indication by 
meaning taken from its dalalah 1s a nieaning indh- 
onal reason. The meaning taken from tts igtida’ 1s 
ured by the text for truthfulness and validity in the 
canon 1s that of ‘tbarah, then that of daléalah, 
opically, in the case of conflict between these 
revals over the weaker one. 


labaki, ol-Afawnd, p. 147. 
Funi' fi Tagwin Aditiat al-Shar‘, 1.305. 


dl -Funi fi Tagqwim Adillat al-Shar‘, 1:305-306. !t 1s inter- 
quently use the first part of this verse (‘And ask the 
e when they speak about inetaphor (sajaz) or iquda’ 
ft {and the caravan in which we returned’), although 


2 

n in Sarakhsi, Usil al-Sarakhsi, 1-248-254; Nasafi, 
nf ol-Astar, 1:75—78, 11:237-252: Taftazani, Sharh 
bd al-Shakiir, Fawatih al-Rahamiit, 11:41 2. 


ited some munor errors later corrected through 
beings in being prone to error. The only difference 
e preat sins, and that He has corrected his errors 
emed by asking forgiveness for his uncle 
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Abu Talib and he was corrected by the revelation: ‘It is not {proper} for the Prophet and the 
helievers to ask Gad's forgiveness for polytheists, even though they be near kinsmen.' (Qur’n, 
IX.113). He was also corrected in the case of a blind man who came to ask him a question 
and the Propher refused to pay attention to him, because he was too busy with tnbal chiefs 


(Qur'an, LXXX. 1-10) 

i. Qur'an, X11.82. 

2. Qur'an, LIX 8 

13 Scholars like Sarakhsi and Bazdawi regarded this indicatnon as tshdrat al-nass, not as 
iglida’ al-nass (Sarakhsi, Usitl al-Sarakhsi, 1:236; Bukhari, Kashf al-Asrdr, 1:69). Nonetheless, 

i seems that this indication is iqtda’ al-nass, not isharat al-nass, because in the latter the 

necessary meaning is belated and the correctness of speech depends on it. There 1s no doubt 

that the necessary meaning for ‘poor’ in this verse is ‘cnd of ownership’ The latter term 
necewanly precedes the correct understanding and should be presumed if the exact meaning 
of the word ‘poor’ is to be understood. Therefore it is igtida’ al-nass and not tsharat al-nass. 
1g. Qur'an, [V:23 
1s Khan and Hilali (p. 127) translate this verse of the Qur'an as follows: ‘Forbidden to 

you {for mamage] are your mothers, your daughter.” Arberry (p. 75) and Pickhtall (p. 81) did 

not mennon the omitted ‘mamage’. probably because that meaning seems obvious This 1s 

probably why Ibn Kathir did not give this explanation (Ibn Kathir, Tafsir al-Qur’an al-“Azim, 

1:623). 

16. Qur'an, V:3 

17 Khan and Hil3li (p. 164) translate this verse of the Qur'an as follows: ‘Forbidden to 
you {for food} are.’ Therefore, this nussing section 1s supplied in order chat the verse may 
convey a complete meaning 

18. Marghunani, of-Hidayah, 1:118: Ibn Rushd, Bidayat al-Muyjtahid, 1:293-294; Ibn 
Qudamah, al-Kafi, 1:350-351 

19 Tinmidhi, al-Jamni' al-Sahih, 11:566 (no. 1266); Ibn Mayah, Sunan, 11:802 (no. 2400). 

20. See chapters which dea] with daman al-‘ariyyah wa al-rahn in books of figh. 

21 Qur'an, Vj. 

22, Bukhari, Kashf al-Asrar, 11:237; Taftazani, Sharh al-Talwih ‘ala al-Tatedih, 1137. Tc 
interesnng that ‘Audi who followed the Sha6'l madhhab did not mention this opinion, but 
muntaned that mugtada could be generalised. (‘Amidi, al-Ihkam fi Ustil al-Ahkan, U1: 363). 

2. Ibn Nujaym, al-Ashbah wa al-Naza'ir, p. 86; Lubnani, Sharh al-Majallah, p. 30. 

24. Ibn Mayah, Sunan, 1:659 (no. 2045). 

15. Marghinani, al-Hiddyah, 1:61; ‘Abidin, al-Hadiyyah al-‘Ala'iyyah, p. 87; Khatib, Mughni 
t-Mulugj, 1:430 In their argumentanon about these matters both sides provided some other 
prools too. 

16, Here coercive means divorce which 1s legally wrong. However, proper coercive 


dworce, when a yudge concludes and passes such a judgement on the basis of the Shari'ah, is 


approved by all scholars. 


17. Normally, scholars have used vanous arguments beside this tradinon and “tami 


al-nnigiada as prools. 


24 When speaking about the arkan of divorce, Kasani mentioned only the utterance of 


the exphict word of divarce. He did not mennon the intenuon (niyyalt) as a niki. According 
to hum the intention 1s snpulated when the word ‘divorce’ is implicit (kinayah). Kasani, Bada’;‘ 


al-Sand’i', IIl:100-101. 


29, Abi Dawid, Sunan, I1:259 (no. 2149); Ibn Majah, Suan, 1:658 (no.2039). 
jo. Qur'an, LXV:1. 
0 Timmudhi, al-fami‘ al-Sahih, I1:496 (no. 6191). 


32 The word ighlag has been interpreted as coercion (Ibn Qudamah al-Mughnj Vit 
: ’ if 18), 




















CHAPTER 5 


ne Pronounced 
(al-Mantuq) 


istic definition of mantiig 


nced, uttered, said; text, wording. ' 


di . tion of mantig.” 


ed some defininons of mantiig which are very 
di defined mantiig as ‘what is undoubtedly under- 
the word's indication’. [ji defined manititg as ‘what 
cenainty from the text’s words’. Ibn al-Subki 
the text indicates by its words’. The same definition 
by Shawkani. From these definitions 1¢ may be 
nig 1s the certain indicanon of the text. 


to ta'wil, it is considered as nass. When 10 15, 


types: frank (sarih) and unclear (ghayr al-saril). 
indicates the ruling by complete correspon- 
al inclusion (tadammuw); che latcer is when the 
ough a necessary idea attached to the meaning 
s¢ of ghayr al-sarih, the text does not yield a 
np is necessary for the meaning of the text. 
to three types: required meaning (daldlat 
daldlat al-ima’) and alluded meaning (dalalat 


nese conclusions by dividing the necessary 
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(a) When the text's necessary indication on a ruling intended by the 
speaker is indicated by the wording itself. 

(b) When the text’s necessary indication on a ruling not intended by the 
speaker is indicated by the wording itself. 

The former case may be further divided into two: 

(1) When the correctness of the text in one’s mind and its rational and 
legal validity (‘agi and shar‘) depend on its presumption, it has dalalar al-iqtida’. 

(2) When the correctness of the text in the mind and its validity does not 
depend on its presumption, it has daldlar al-ima’. 

When the text's necessary indication on a ruling 1s not intended by the 
speaker, it 1s dalalat al-isharah.* 

One may conclude that manftiq is the text's indicanon on a ruling 
mentioned in the text and pronounced by complete correspondence 
(mu@baqah), parnal inclusion (tadammiun), or a necessary idea attached to the 
meaning in the mind (iltizam). 


Examples of manttiq 


(1) Examples of mantig sari 

(2) The Qur'an states: ‘Forbidden to you [for food] are carrion, blood, 
the flesh of swine, what has been consecrated to anything other than God, 
the beast strangled, the beast bludgeoned, the beast fallen to death, the beasc 
gored.”’ This verse explicitly pronounces that carrion, blood, etc. are torbid- 
den to Muslims. Therefore it 1s classified as mantiq saril. 

(b) The Qur'an states: ‘God has permutted trade and forbidden usury.’° 
Linguisnically, this verse clearly states that trading 1s allowed and usury 
forbidden, Since the ruling relates to both trading and usury, its plainly 
pronounced ruling 1s considered mantiq sarilt. 

() The Qur'an states: ‘Forbidden to you are [...] the stepdaughters in 
your care, [born] of your wives whom you have entered.’’ In this verse men 
are not allowed to marry the stepdaughters begotten by the women they 
many and with whom they consummated mamage. This indication 1s 
mantiig sani. 

(2) Examples of mantiq ghayr al-sarih 

Ic was mentioned previously that manttiq ghayr al-sarih is divided into 
three types. The following are examples of these. 

(a) Dalalat al-igtida’: When the correctness of the text and its rational and 
legal validity (‘agi and shar‘) depend on the presumption of a meaning 
intended by the speaker. The Qur’an states: ‘O you who believe! Fasting is 
prescribed for you as it was prescnibed for those before you, that you may 
remain God-fearing. For a certain number of days; and if any of you is ill, 
or on a joumey, then the same number (should be fasted] on other days.”* 
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sthat when someone is ill or goes on a joumey 
even if he does not break the fast and continues 
nitig is understood since the Qur'an clearly states: 
|thould be made up] from other days." The majonty 
however, presumed the concealed word to be ‘and he 
the meaning of the verse 1s, ‘and if any of you is 
nthout fasung}, then the same number [should be 


n comectness of the text and its rational and legal 
d on the presumption of a meaning intended by the 
d the thief. male or female: cut off his hands, 1n 
ve eamed and an exemplary punishment from 
ed in this verse includes an intended explanation 
e speaker offers for the ruling. It clearly affirms that 
introduction of this ruling. This 1s the actual mean- 
ph the ruling begins after the ‘fa’ conjunction, 
continuation (tail), not justification (ta‘lil)."' 
does not indicate the jusnfication, the association 
g of the hand) and the thief would be unreason- 
iid be no consistency or harmony between them. 
‘When correctness of the cext and its rational and 
on the presumption of a meaning which 1s not 


d We have enjoined on man to be good to his 
with hardship and she bnngs him forth with 
d weaning him in thirty months.''? This verse 
ng that the child is carried for at least six months, 
that the weaning penod 1s two years only: ‘His 
ness upon weakness, and his weaning 1s in two 
and to your parents; unto Me is the final desu- 
ul peniod for both bearing and weaning the 
he weaning alone is qvo years, one may conclude 
one i at least six months. This meaning 1 
Its correctness and validity, rationally and 
esumpuon of that meaning which, presum- 
eaker. 


utiig by mafhiini 


tothe majoncy of scholars,'* is restricted 
ement (muwafagah) and disagreement 
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(nukhilafah). In thkdn “Amidi stated that he did not know whether any 
scholar disagreed in this matter.'° We have found, however, that R4zi 
disagreed, maintaining that such a restriction is not allowed, because it 
would give preference to a weaker mafhiin over ‘amm manfiig, which is 
stronger. '? 


An example of restnction of manttiq by mafhtim al-mutvdfagah 

The Shafi'i scholars suggested an example for the above restriction without 
niennoning the authontative texts. They maintain that i¢ is illustrated by the 
example of the house owner who orders a doorkeeper to attack anyone who 
enters his house and afterwards tells him: ‘If Zayd comes in, do not be disre- 
spectful to him.’ This indicates by mafhiim al-muwafagah that the doorkeeper 
snot allowed to attack Zayd and that Zayd is excluded from the general 
order delivered by what was pronounced (sanfiiq). 


Examples of restriction of mantiig by mafhiim al-mukhalafah 
[a) The Prophet gave a general command for zakah to be offered for animals. ** 
According to some tradinons, however, he stated that zakah should be paid 
only for grazing animals. In one of them he says: ‘For grazing sheep and 
goats zakah is prescnbed."'? From this tradition we construe, by opposite 
meaning (mafhiim al-mukhalafah), that zakah is not obligatory for stall-fed 
animals, because this tradinon restncts the absolute meaning, and excludes 
from the absolute order animals which are stall-fed.*° 

(b) The Prophet said, ‘Indeed, water cannot be sullied except by what 
changes its smell, taste or colour.’?’ This general meaning is restricted by 
the wafiiim of the tradition: ‘When the amount of water reaches qullatayn 
it cannot be sullied."*? The water menuoned in the first tradition is taken in 
a general sense. It includes that which exceeds quilatayn and that which 1s 
less. The first tradition indicated by the mantitg 1s chat water, no matter how 
much its, does not became dirty if something dirty falls into it. The second 
indicates that it would be sullied if it is less than qullatayne. 


The indication of mantiig 


Based on what has been discussed so far, | have concluded’} that mianetig 
sarih provides a defimite (gat‘i) meaning, because it is a clear indication 
declared by the apparent meaning of the text. On the other hand mantiiq 
ghayr al-sanh can provide both definite (qat‘i) and probable (zanni) mean- 
ing, depending on the type, as follows. 

(a) Dalatat al-igtida’ provides a definite meaning when only one meaning 
can be presumed, and a reliable proof does not suggest otherwise. When 
more than one meamang can be presumed, there is probable (zanni) meaning. 
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Ir meaning because it cannot be certain 
ent the actual reason for the ruling that 


rovide a probable meaning when the mean- 
aphor. If it supposes reality only, it would 


mantiiq and implementation of its meaning 
mig sath (which provides a definite meaning) 
provides indefinite meaning). This is because 
valid and should be implemented?* until other 


labaki, al-Moumd, p. 1124 (see etymology of the word 


1:63; Vi, Afukitasar al-Muntaha, W171; Ibn Amir 
hawkani, Imhéd al-Fuluil, p. 156. 

1; Ansan, Ghayat al-Wusil, p 36; Ibn Amir al-Hay, 
WAM a Publll, p. 156. 

a’ and dalalai al-ima’ are necessary Meanings intended by 
the necessary meaning not intended by the speaker. 


whe travelling 1s a quesoon on which Islamic scholars 
a person who is il] or goes on a joumey has perms- 
- the fasts he 1s not obliged to make up any days 
presumpnon, which indicates that fasting on other 
(0 did not fast. This presumption is supported by some 
te that fasting whule travelling 1s permissible and there- 
hb Amr al-Aslami, who fasted regularly, asked the 
1¢ Prophet answered, ‘If you like you can fast, and if 
hari, al-fami al-Sahih, 11:237 [30:33]; Mushm, Sahih 
pon may imply that the fast was not obligatory. 
ets that al-Aslami had asked abour fasting in 
, Its. a permission [rikhsalt] from God. He who 
. The use of the word ‘permission’ indicates 
lasting of the month of Ramadan, because on 
ho argue in favour of this opimion mention 
t Zahinis had a different view. They held that 
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sung while travelling 1s not allowed because the verse apparently stated that he who travels 
should fast on other days. This is supported by the tradition where the Prophet said, ‘fascing 
while travelling 1s not an act of piety,’ The opposite of piety is sin and committing sins ts 
forbidden; and if a person 1s going to commit a sin by fasting it will noc be accepted as a good 
deed (Asqalani, Fath al- Bari, 1V:156-159; Shawkani, Nayl al-Awwsar, (V.235-238; Id, Mkam 
al Ihkd, M17; Tahawi, Sharh Ma‘ani al Athde, 1.333; Ibn Hazm, al-Muhalla, V1.243). 

10 Qur'an, V:38. 

1) According to this all rulings in the Qur’an or Sunnah which follow the ‘fa’ conjunc- 
non - which sometimies may even be implicit (muqaddar) - are modifiers of the adjectives that 
interpret and jusnty them. The same situaon arose when someone came to the Prophet and 
uked him a question and received an answer in the form of a nuling. That ruling is considered 
proper for that particular question, as in the case of a man who said to the Prophet that he 
lay with Ins wife one day of Ramadan, and the Prophet ordered him to pay a certain amount 
of ransom. This conclusion, however, is indefinite (zannt) because the ‘fa’ conjunction in 
Anbic onginally sndicates continuation (fa‘qib) and does not indicate justification (ta‘lif). 
Accordingly, the rulings deduced from these proofs are indefinice and could be challenged by 
clher appropnate proofs, beanng in mund that the Qur‘anic texts would have preference over 
Sunnah in the case of an apparent conflict. 

12. This is what we suppose and, accordingly, it may be incorrect. 

1}. Que'an, XLVI:15. 

1$ Qur'an, XXXI:14. 

1¢ Anudi, al- Mika fi Ustil al-Alikam, 1:529; Asfahani, Sharh al-Minhdj, {:418—420. 

16 Amudi, al- Ihkam fi Usiil al-Alikam, 1:529. 

17. Raz, al-Mahisiil, 1:3:1 59-160. 

18 For example, he ordered Mu‘adh,. whom he had dispatched to Yemen, to take a year- 
old calf from every thurty cows without mentioning whether they should be grazing livestock 
or not (Tirmidhi. al-fami al-Sahth, 11:20 (no. 623]; Nasa‘i, Suan, V:26 [no. 2453]) 

19. Bukhari, al-fame' al-Sahih, Ul:124 (24:38). 

20 The general order 1s regarded as ‘am: (general in meaning), while the traditions where 
stal-fed arumals are excluded are regarded as specific (khdss). According to a rule in usual 
al-fgh the specified meaning 1s preferred to the general meaning. 

2 Tha Majah, Sunan, [:172 (no. 521). 

22 Ibn Hanbal, Musnad, V1.276 (no 4605); Ibn Majah, Swnan, [172 (no. 517). 

23. Some Islamuc scholars, however, hold different opinions on certain aspects. In order 
to shonen this elaboration { have nor discussed their opinions. 

24. There ate no differences on this point among Islamic scholars. 





























CHAPTER 6 


The Implied 
(al-Mafhiam) 


Introduction 


weaning reached by way of inference, and is not 
parent indication. Mafhiim is accepted by the 
a a way of reaching legal rulings based on the 
Hazm seems to be the only scholar who ennurely 
tained that mafhiim is a kind of analogy (qiyés), 
in the Zahiri madhhab.' Ibn Hazm’s position, 
majonty of Islamic scholars. Even the founder 

-Zahin, who rejected analogy in general, recog- 
itm, 1.e., clear analogy (giyas jali), otherwise known 


y of Islamic scholars did not just search for mean- 
ont apparent sense of the words. They went beyond this, 
h can be understood from the spirit of Islamic 
(the authontative texts (but bound by the rules 
od of Islamic law, they were able to produce 
for ever new instances and cases. The Hanafi 
did not differentiate between the indication 
nd that reached through the apparent meaning 
the inferred meaning has the same legal value 
i mennoned that scholars were unanimous 
geed meaning) is a legal proof. He mentioned 
i, but he did not count this as either a 
ment, or one that could affect the unanimuty 
sed it.’ Mafhtitm can be divided into two types: 
-d meaning). 

gent meaning). 
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a) Mafhttin al-Muwafagah 
(the Agreed Meaning) 


The linguistic definition of mafhitim al-muwafagah 


Mafhiim al-muwafaqah is composed of two words: mafhititm and muwéafaqah.+ 
Mafiiim refers to understood, known, implied, implicit, tacit; notion, 
connotation; the meaning, or sense in which the word is understood.‘ 
Muwafagah refers to correspondence, agreement, conformity, coincidence, 
compatibility, consistence, accordance, harmony.° 


The technical definition of mafhiim al-muwafagah 


On closer exanunation, it appears that Amidi gave a definition of mafhiim 
al-muwafagah in (vo places in his Ihkam. The frst is: ‘Where the ruling of 
the unpronounced agrees with the ruling of the pronounced.’? The second 
sa slightly different definition: ‘It is the implicit indication which agrees 
with the pronounced indication.” 
Shawkani defined mafhitm al-munvafagah in a similar fashion to Amidi’s 
rst definition: ‘Where the unpronounced agrees with the pronounced.’® 
Taking into consideration these definitions, the following analysis and 
contemplanon of the scholars in respect of the agreed meaning, (mafhiim 
al-mumnafagah)'° may be proffered: ‘It 1s an amplicit meaning about which the 
texts silent, but it nonetheless agrees with the pronounced meaning of 
another text, [the meaning] of which is equivalent or supenor Co it.’ 
Therefore mafhitm al-mutwafaqah is the indication of the text that a certain 
meaning (ruling) within it 1s equivalent or supenor to the pronounced 
meaning (ruling)’’ within another text, because both instances share an 
effective cause (‘illalt).'? Accordingly, the implicit indication takes the ruling 
of the pronounced. The understanding of that effective cause is so simple 
that t does not depend on study and legal reasoning (ijtihad). An example 
of mafhiim al-muwafagah is the Qur’anic command to children regarding 
their parents: ‘Say not ‘tf to them [in disrespect}, nor shout at them.’'3 
From this verse anyone who knows the language may immediately infer 
that the reason for this legislation is the prohibition of behaviour offensive 
in any way to parents. The agreed meaning (mafhiim al-muwafagah) suggests 
that other forms of offensive behaviour, like beating, cursing etc., are also 
forbidden because the effective cause for the prohibition applies to them 
equally or with even more reason. If another form of offensive behaviour 
(such as any other word simular to ‘uff ) is equal to that stated in the text, 
it would be termed lahn al-khitab (paralle] meaning). If it is more offensive, 
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t would be termed fala al-kinitab (supenor mean- 


ni uusifagalr 
a 


we see that this implicie meaning 
mt to the pronounced (mantiiq), but 1s sometimes 
ss some Shafi scholars divided the mafliim 
: lah al-khitab (parallel meaning) and faliwa al- 


i equivalent to the pronounced meaning 
yah is termed as lahn al-khitab (parallel meaning) 
pronounced mearung, it is termed as fala al- 


like Ghazali and R4azi'? maintain that the 
t meaning to the pronounced meaning 15 not a 
mega. It as sufficient that the effective cause, 
for gslation (mauat al-hukm), 1s equivalent to the 

less appropnate or adequate), and that this shared 
¢) so obvious (and linguisacally undersrand- 
stands the language will understand it without 
oning (ijtihad). Therefore, according to them, 
menmes equivalent and sometimes supenor to the 


¢ the fact that che ruling of what 1s pronounced 
e unpronounced, although the unpronounced 
tuling than the pronounced. This 1s because 1t 
ad the reason for the legislanon (:manat al-hukin), 
on to the pronounced and the unpronounced - 
g orphans’ property. The Qur'an prohibits 
up the property of orphans.'* This ruling, 
er forms of msmanagement producing the 
wucton of their property. The extension of 
ed meaning, or more precisely on its type 
2 (lah al-khirab). 

ty of scholars maintain that the implicit 
er to be considered the agreed meaning. 
humself.' 

onounced is supenor to the pronounced 
gnounced 1s more adequate for that than 
that they share the same ruling. This 
lung of the pronounced 1s prescribed for 
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wthind worship,” since the unpronounced 1s more appropnate for that 
rubng than the pronounced. 

When they are equal, the possibility of ta‘abbud in establishing the ruling 
by the pronounced is actual and therefore its ruling cannot be extended to 
the unpronounced. Its extension would be by way of analogy, not by the 
agreed meaning (mafhitm al-muwafaqah). 

This argument seems unfounded if we keep in mind that the shared 
meaning (the effecave cause) in mafhiim al-munvafagah ought co be clear and 
simple to observe for anyone who understands the language, without a need 
for analysis or legal reasoning (ijtihad). If the method for inferring the shared 
elective cause is not simple, that question?’ will not have any connection 
with mafhiim al-munwdfagah, and therefore will noc be related to previous 
disagreements. 

The argument that the reason for legislation in both the pronounced 
(manfiig) and the unpronounced (maffiin:) is discerned simply by under- 
sanding and knowledge of the language, denies the possibilicy of fa‘abbud 
in establishing a ruling by the pronounced. 

Therefore, for mafhitm al-meavafagah it is sufficient that the effective 
cause of the unpronounced be equivalent to that of the pronounced, not 
less. Thus is the opinion of the majonty of Islamic scholars, both Hanafis and 
Shaf's. 

The resulnng pracocal application does not reflect a scholarly difference, 
but 1s rooted in the difference of the nature of mafhiim al-muwafagah and 
giyas. This pracncal application appears in cases where the unpronounced 1s 
equivalent to the pronounced. Under these circumstances, the first group 
of scholars maintains that the applicanon represents mafhitm al-muunvafagah; 
the second maintains that it represents analogy (qiyds). If a ruling is based 
on mafhiom al-mutwafagah, this means that it is directly denved trom the text"~ 

as something distinct from the ruling based on analogy and mediated by 
analogy (giyas). The ruling based on the text may be extended to other 
instances through giyds. In other words, it is che omginal subject (asf), 
whereas the ruling based on giyas cannot be as/. Moreover, in the case of 
conflict bernveen the two, the mafhiim al-minvafagah is stronger than the qiyas 
because the former is taken directly from the text while the latter 1s denved 


through a mediator. 


The indication of mafhitim al-miuwafagah 


Shafi‘ scholars divided mafhiim al-nunvafagah into two types: definite (gar?) and 
indefinite (zanni).?? This division resembles chat of later Hanafi scholars who 
divided dalalat al-nass into definite and indefinite. However, the Shafi‘is 
understood and defined these two types differently. The main difference lies 
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apulated for mafhiin al-mutwafagah, both definite 
iv of implicit indication (mafhiim) to the 
j).’ The Hanatis stipulated only the definitive 
fthe pronounced in the unpronounced.” 
ould provide a definite indication if the justi- 
by the linguistic meaning, and the superionity of 
nounced indication are both detinite — e.g., 
nt ‘say not to them ‘uff [in protest] nor shout 
Arabic speaker would detinitely understand 
for this legislation (mandp al-hukm) 1s the prohi- 
our towards parents. Moreover. 1t would be 
more offensive behaviour, such as beating and 
Le, more deserving to be applied than the 
utterance of the word ‘uff’). 

would provide indefinite indication it justifica- 
the linguisnc meaning, and the superionty of 
to the pronounced indication are indefinite. This 
¢ penance in the case of murder where the justification 
be Quran states: ‘And whosoever kills a belever by mistake, 
nust set fee a believing slave, and compensate by 
ds family, unless they remit it.?’? By its 
verse indicates that in cases of manslaughter 
| At the same time it suggests, by its implicit 
nce should be paid for murder because 1t more 
which is seen as both justification and reason for 
wkm) for the prescnbed penance. 

15 not definite, because there 1s the possibility 
jikin) for the penance in the case of manslaughter 
yaming about the carelessness which caused the 

on. The Prophet stated: ‘God has indeed dis- 

‘their error, forgetfulness and that which they 

nst their wishes.’ “Moreover, there 1s the question 

pumshment or a form of worship. If it 1s 

ase of murder it is superior to that of man- 

up then they are equal.”? This indefinite indication 

g Islamic scholars concerning this and many other 

based on the indefinite form of mafhiim 

the case where mafhiim al-munvafagal 1s 

and acceptable. 
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The method of indication of mafhiim al-muwafagah 


Islamic scholars generally disagree on whether the indication of mafhtim 
u-muusifaqah is amved at directly from the text’s words or by use of analogy.?! 
The majonty of scholars of both madhhabs maintain that mafhiim al-nnuvafagah 
is the actual text's imphcit indication understood from the texet’s words. 
They clearly stated that wafhiin al-munwvafagah is an implicit (mafhtim) and not 
a pronounced (mantiiq) meaning or analogy (qiyds). This is why they viewed 
aruling on the basis of mafhiton al-mmuwafagah (i.e. dalalat al-nass in the Hanafi 
midiab) as a ruling based on the text, not on analogy. They produced 
several arguments in support. 

(a) The indication of maflitim al-muwafagah is stronger than chat of 
analogy because the former is reached by knowledge of the language only,** 
while the latter is not. Sarakhsi?? pointed out this difference very clearly. He 
maintamed that in the case of dalalat al-nass understanding the effective 
cause, which is comunon between that which is pronounced and that which 
is not pronounced (maski? ‘anh), depends entirely on knowledge of the 
language; and that in analogy understanding the effective cause, which 1s 
common between magis and maqis ‘alayh, requires further abilities and skills 
in a mujtahid, This difference means that the effective cause, in dalalar 
al-nass, 1s understood by scholars who possess legal knowledge (fugalia’) and 
by others who possess the knowledge of the language only. In the case of 
analogy the effective cause is understood only by scholars who possess legal 
knowledge. 

(b) Mafluin al-muwafaqah exasted before the rules for analogy were set 
in Isamic law. The Arabs used such expressions to indicate meaning 
implicitly and more eloquently than they could directly through words. For 
example they would say, ‘This mare cannot catch the dust of that mare.’ 
This expression is more powerful than ‘This mare is faster than that mare.’ 
Therefore the indication of mafhiim al-miuwafaqah is stronger than that of 
analogy. 

(c) While analogy cannot be based on a new subject (far‘), mafhitm 
al-muwrfagah can. 

Some scholars, however, maintain that the indication of mafhitim 
al-mmwafagah is achieved through analogy, not directly from the text's 
vocabulary. They call that analogy ‘analogy of the supenor’(giyas awla)3* or 
analogy of equals’ (giyas musawi).** Both terms are part of clear analogy 
(qiyas jali), whereby the common effective cause is equally or more evident 
inanew subject, with respect to an onginal subject. The equation between 
the onginal subject and the new subject is obvious; their discrepancy 1s 
dispelled by the evidence. They argue that it is well known in the case of 


nafhim al-muwafagah that the extension of the ruling of the pronounced to 
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understanding of the effective cause. In 
yf feasoning is required. That reasoning 1s 
nple of: ‘say not to them “uff, nor shout 
derstood to be ‘slightest disrespect’, and 
¢. Their common effective cause is the preven- 


analogy. If no such analysis is undertaken in 
uld say that beating parents is forbidden. Because 
derstand and deduce, it is called clear analogy 
i al-figh, Shafi, clearly indicates in the first 
eld thar mafhiim al-imuwafagah 1s a clear analogy: 
d all are included under the term “analogy”. 
erin the antecedence of the analogy of either 
e, or the source of both, or the circumstance that 
The strongest kind [1s the deduction] from an 
orthe Apostle involving a smal] quantity. This 
ager an order of prohibition involving a great 
compelbng| reason in the greater quantity. Similarly, 
small act of piety implies the presumably stronger 
tof piety; and an order of permission involv- 
permissible something involving a smaller 
ts he cited confirm that he regards smiafhiim 


uwafagah 

e types of inafhiin: al-muwafagah (and dalalat al-nass in 
have offered some illustrations. Here are a few more 
he Companions themselves used mafhiim al-nitiwvafagah 


know that among you there 1s the Messenger 
ou iN most matters, you would surely be in 
recited this verse and offered his interpreta- 
example of} your Prophet to whom) revelation 
companied by the best of your leaders. Had he 
¢ the best amongst you] in many matters, 
What about you today [when you cannot 
his explanation of the verse it 1s obvious 
meanings from the verse than the verse’s 
agreed meaning because he said that if the 
them were the best leaders) were not always 
ophet, how could people do so today. 
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when no one can equal the great leaders and imams who accompanied the 
Prophet. 

(b) The Quran states: ‘So whosoever does an atom's weight of good will 
see it then, and whosoever does an atom’s weight of evil will see it then.’*? 
The pronounced apparent meaning is clear. The Muslims have, however, 
understood from these verses that people will also see the good they did 
that exceeded an atom’s weight, as will those who do evil see more than 
an atom’s weight.) This understanding is deduced through mafhiim 
al-minvafagah. 

(c) The Prophet states: ‘He who steals a staff [walking stick] from his 
brother must return it.’*¢ From this tradition it is understood that any stolen 
good that is more valuable should be returned, too. 


The value of mafhiim al-muwafagah 


Adherence to mafliim al-muwdafagah for Muslims is strictly obligatory, as is 
implementation of its meaning until another reliable proof suggests other- 
wse. There is unanimous agreement between Islamic scholars that mafhiin 
a!-muwafagah is a hujjah (legal proof) that must be adhered to.** 


b) Mafhitim al-Mukhalafah 
(Divergent Meaning) 


Linguistic definition of mafhum al-mukhalafah 


Mofhiim al-mukhalafah 1s composed of two words: mafhiint and mukhdlafah.*° 
Majhiim refers to understood, known, implied, implicit, tacit; notion, 
connotation; the meaning, or sense, in which a word is understood.*? 
Mukhdlafah refers to opposite, divergent, varying, different; inconsistent, 
incompanble, contradictory.** 


The technical definition of mafliuim al-mukhalafah 


Most Hanafi scholars*? rejected mafhiim al-muthdlafah®° as a method for 
interpreting authontative texts and their implications on rulings, unlike the 
Shaf‘is, who accepted it under certain conditions.*' Amidi defined mafhim 
al-nukhalafah as an implicit indication which is opposite to the pronounced 
indication” Qarrafi defined mafhiim al-mukhalafah as follows: ‘Establishing 
for an unpronounced a ruling opposite to the pronounced."? 

In the light of these definitions and the following considerations of the 
Shafts, mafhiim al-mukhalafah may be defined as an implicit meaning which 


TION OF ISLAMIC LAW 


pronounced 1s opposite to the ruling of 













































sand Shafi‘is’s 


A médhhals of usitl al-figh have disagreed on 
ng 1s acceptable or not. 

divergent meaning should not be applied to 
s would lead to distortion. For example, the 
umber of months with God 1s twelve months 
ed on the Day when He created the heavens and 
sacred: that 1s the nght religion, so do not wrong 
verse indicates through explicit meaning that four 
mng these months injusuce should be avoided. 
therefore, indicates chat injustice 1s allowed in the 
¢aning, however, obviously contradicts the purpose 
or injusuce 1s always forbidden, regardless of the 
s commuted. There are many simular examples which 
of the Hanafis. 

veral arguments in support of their views: 

; And whoever of you has not the means to wed 
may [wed] believing girls from among those 
your nght hands possess.'*’ The explicit mean- 
the ruling that the mariage of a free man witha 
¢ has the means to wed free women. Shafi is argue 
¢ maintained that the validity of such marnage 1s 
marry a free woman. This stipulation 1s deduced 
yergent meaning. Therefore, the divergent mean- 
) 1s valid and may be used as a proof. 

tdered zakah to be paid on grazing animals: ‘for 
zakali is prescnbed. ** From this tradition we can 
mt meaning (mafheim al-mukhalafali) that for 
not obligatory; the verse is restricted to ‘grazing’ 
cepted by the majonty of scholars. They maintain 
-fed anmmals. This opinion is even accepted by 
H-muukhdlafal. 

ere not mentioned in vain. They were certainly 
Therefore, if there is no other reason — or other 
inamudation (tarhib), indebtedness (imfindn), 

fon, etc. - than to establish the opposite 

d, then that indication should be taken into 

alidity of a ruling is dependent on certain 
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restnictions or attributes attached to the ruling, it would be invalid if that 
restnction or attmbute were lacking. Therefore, whoever maintains a 
contrary opinion to this principle is indirectly clauming that these restric- 
votls Were mentioned in vain and without purpose. However, no Islamic 
sholar would ever claim this. 

It seems to me that divergent meaning (mafhitim al-mukhdalafah) may be 
used to deduce legal rulings. The Shafi‘ts’ arguments seem convincing, and 
their supenonty to the arguments of the Hanafis are clearer in the hight of 
the conditions they offer for divergent meaning. These conditions repre- 
sent, at the same time, a sufficient reply to Hanafi scepticism about the 
divergent meaning in respect of the distortion of authoritative texts. 
Therefore, divergent meaning may be considered in legal reasoning, but 
only under the strict guidelines of the ShaGi‘is. 


The conditions for mafhitin al-mukhalafalye 


Shai scholars formulate certain conditions for divergent meaning. It 
becomes acceptable, as a way of deducing legal rulings, only if these condi- 
oons are fulfilled. 

(1) The non-exstence of any particular proof for the actual ruling on a 
cenain matter. [f such a proof exists the divergent meaning would not be 
uken into account because mafluim cannot oppose mantiig. An example of 
thus may be seen in the following verse: ‘And when you go forth in the 
lind, it is no sin for you to curtail [your] worship if you fear that the dis- 
believers may attack you." 

This verse establishes the explicie ruling that Muslims may shorten cheir 
prayers if they fear an attack. The divergent meaning of this verse suggests 
that they may not curtail their worship if there is neither danger or fear. 

Ths divergent meaning, however, is opposed by the pronounced ruling 
especially related to this matter. The Prophet was asked by “Umar about 
shortenang the prayers when there is no danger or fear of an enemy. He 
rephed that shortening is a chanty (sadagali) from God to the Muslims, and 
they should accept His chanty.*' Therefore, the divergent meaning may not 
be considered in this and similar cases for which a particular proof may be 
found, because it would violate explicit rulings. 

(2) Divergent meaning does not exceed the scope of the pronounced 
meaning. This 1s illustrated by the following verse: “And your Lord has 

decreed that you worship none but Him, and that you be dutiful cowards 
your parents. When one of them or both attain old age in your lifetime, say 
not to them ‘uff’ [in disrespect], nor shout at them, but address them in terms 
of honour.” ‘Say not to them ‘uff’ [in disrespect], nor shout at them’ may 


indicate, through divergent meaning, that other kinds of abuse are permis- 
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weaning, however, exceeds the scope of the 
re not acceptable. 
'a restriction should be independent. If the text is 


ving verse: “And do not engage in sexual relations with 
are in i tikafin the mosques.'®! From the restriction 
ay understand, by the divergent meaning, that i tikaf 
clude sexual relations. This restnction, however, 


tpent mieamng, since the phrase ‘in the mosques’ 3s 
6s 


in the given text has no other use except to establish 
‘the unpronounced. ‘Another use’ may be anything 
¢ ruling 1s unconnected with the restriction and 1s, 
t another reason hike invitation (farghib), intimuda- 
ess (ufindn), or to explain a current situation. An 
liton might be seen in the following verse: ‘O you 
usury) doubled and multiphied.'®° The divergent 
ests that taking usury which 1s not doubled and 
is divergent meaning, however, is not acceptable 
doubled and mulnplied’ was mentioned only in 
ion for and establish deterrence from such trading as 
and which was leading to the loss of all the property of 
bed.” The proof which supports this claim 1s found 
u repent, you shal] have your capital sums. Deal not 
more than your capital sums], and you shall not be dealt 
eceiving less than your capital sums). In this verse all 
jot just that which 1s doubled and multiplied. 

e given text is left unmentioned because it repre- 
4 in the following verse: ‘Forbidden to you [for 
D daughters under your guardianship.“*In this verse 
your guardianship’ is mennoned only because it was 
cme for the step-daughter to be under the guardian- 
d to live in the same house. Therefore, the divergent 
tep-daughter under someone else's guardianship 
rsteplather 1s unacceptable. This divergent meaning 


egal reasoning. 


ki 0 afah 


xplain the forms of mafhiim al-mukhalafah. 
hons in the pronounced ruling, which 
e they are vaniegated, mafhiiin al-miutkhalafah 
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may appear in different forms. In view of this, Shafi‘is mentioned a few 

fonns of mafhiint al-mukhalafal.?° They are: 

(i) Indication of the attribute (sifalt), This is an indication of the word, 
emcted by an attnbute, suggesting that an opposite ruling is established in 
the case of the unpronounced, when the unpronounced is not restricted by 
the same attnbute. An example of this indication may be seen in the follow- 
ing verse: ‘O you who believe, if an evil person [fasig] comes to you with 
news, venfy it, lest you harm people with ignorance and later you become 
remorseful as regards what you have done.’’' This verse indicates by its 
divergent meaning that if the carner of the news 1s not an ‘evil person’, the 
news he cares must not be venfied. 

(2) Indicaton of the condition (shar). This is an indication of the word 
which depends on a condition, such that an opposite ruling may be estab- 
Ished in a case of the unpronounced when that condition is not fulfilled. 
An example of this indication 1s: ‘Lodge them [the divorced women] where 
you dwell, according to your means, and do not treat them so harshly that 
they are oppressed. And if they are pregnant, then spend on them tll they 
delver.’” This verse indicates by its words that a man should spend on his 
dvorced wife if she is pregnant. The divergent meaning indicates that it che 
condinon of pregnancy is not fulfilled, the husband is not required co 
provide maintenance for the wife he finally divorces. 

(}) Implication of the extent (ghayah). This is an indication of the text 
with a rung the scope of which is demarcated by the text itself, such chat 
an opposite ruling may be established beyond this scope. This indication 1s 
ilustrated by the following verse: ‘They ask you concerning menstruation. 
Say: that is a hurt, therefore keep away from women dunng menses and go 
not unto them until they have punfied themselves.’”? 

The pronounced ruling in this verse indicates that the husband should 
avoid sexual relanons with his wife dunng the menstrual penod. This prohi- 
boon, however, is lymuted by the scope (gh@yah) ‘until they have purified 
themselves’. The divergent meaning indicates that beyond this scope the 
ruling would be opposite and the husband may go unto his wife. 

(4) Implication of the stated number (‘adad). This 1s an indication of the 
text with a ruling restncted by a specific number, such that an opposite 
nuling may be established in the absence of that specific number. This 
indicanonis illustrated by the following verse: ‘And those who accuse chaste 
women without producing four witnesses, flog them eighty umes.’”* This 
vee on the punishment for slanderous accusation clearly stipulates eighty 
smkes, The divergent meaning indicates that it is not permissible either to 
increase or decrease the stated number of stnkes. 
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khalafah 


ts have disagreed on whether or not mafhiin 
ay of deducing legal rulings. If one must 
pimons, | would submit that the divergent mean- 
coon, but it must be treated very carefully and 
es and conditions proposed by scholars. If mafhitm 
1 general Islamic rules, it may be a useful method 
nse, the indicanon of ‘divergent meaning’ would 
t-dalalah), and that implies disagreement among 


he Hanafi and the Shafi‘i approaches to 


the Hanafi and Shafi approaches reveals that, 
y differences, they have many common charactensncs. 
ned the intended indication’> of the text the explicit 
and called non-intended, yet logical and necessary 
aning, (isharat al-nass). Both these 1ndications, the 
led meaning, are regarded by MHanafis as the 
hich is ndicated by the texts’ words. 

indicanon of the text - which is not understood 
can be understood from the meaning provided 
e inferred meaning (dalalat al-nass).” This indica- 
inderstood (mafluim) fom the spint of the text (or 
not what has been explicitly mentioned and 


represents a logical and necessary meanung without which 
ind fails to achieve its purpose. The Hanafis termed 
ig (igtida’ al-nass), which may be classified neither 
from the text's meaning (mafhiint) nor as the 
aning (mantiig). 

‘tegarded by the Hanafis as the clear (sadilt) 
as we will see, should be followed when there 
contrary. Moreover, they considered the legal 
anons to be indicated by the apparent meaning 
duced from the text by way of analogy. 
textual indication is different from chat of the 
0 two: the pronounced meaning (daladlat 
aning (daldlat al-mafhiim). The former consists 
ind not frank (ghayr al-sarih). Ghayr al-sarih 
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consists” of three types: required meaning (daldlat al-iqrida’), gestured mean- 
ing (dakifat al-iina’) and alluded meaning (daldlar al-isharah). 

The pronounced meaning of the Shafi‘is, therefore, includes all three: 
explicit meaning, alluded meaning and required meaning. These have all 
been mentioned by the Hanafis.°° The latter one consists of the agreed 
meamng (mafhiim al-mmvafagah), which corresponds to the inferred mean- 
ing (dalilar al-nass) of the Hanafis, and the divergent meaning (mafhiim 
a-mukhalafah), which the Hanafis reject. 

Therefore, the real difference between the two madhhabs exists only when 
the divergent meaning (:nafluiin al-mukhdlafah) is in question. The remaining 
diflerences seem more technical than real. 

While the Hanafi classification of the methods of indication seems more 
accurate, the approach of the Shafi‘is seems to me to be easier to compre- 


hend. 
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p. Qur'an, XCIX:7-8. 

4}. Set the interpretation of these verses in Tafsir Ibn Kathir and other relevant books 
wtuch deal with the interpretation of the Qur'an. 

4 Twmdhi, Sunan, 1V:402 (no. 2160). 

45 Anndi, al-Mhkin fi Usiil al-Ahkam, 1-64, 

46 Thists the gersnve construcnon (idafaht) where che first word is the adjunct or governed 
word (nuidaf) and the second is the governing noun of a geniave conscruction (mudaf ilayh) 
MLA, ob Mu‘jamn al-IWasit, 1:704; Lane, Arabic-English Lexican, 11:2454, Ba‘labaki, 
JMaund, pp. 1084-1083. 

8 MLE al-Mu'jam al-Wasit, 1251; Wehr, Arabic- English Dictionary, p. 258. 

19 Bukhari, Kashf al-Asear, 11:25 3. 

0. They reyect st only when authonitanve texts are tn question (Ibn Amir al-Hajj. al- Taqrir 
go at Tuhbir, 1:17). 

4) Ghazab, al-Mustasfa, p. 264: QarraBi, Sharh Tangih al-Fusil, p. 270; Amuadi. al-lhkam fi 
Usil at dhkam, 111-67. 

st. Amidi, al-Mukan ft Usiil al-Ahkai, 11:67. 

4. Qarra6, Sharh Tangih al-Fusiil, p. 55. 

44 Bukhari, Kachf al-Asrdr, 11:253; Qarrafi, Sharh Tangih al-Fusiil, p. $5. 

§§ Qur'an, DX: 36. 

j6 Atthe same ome, this would mean that oppression was forbidden because of the nme 
watch it was communted. This is enorely wrong. 

47 Qur'an, IV:25. 

$6. Bukbisi, al-faint al-Sahih, W:124 (24:38). 

7 Ip Mulhtavar al-Muntaha, (1:73; Talnusani, Afifidh al-Wiagiil, p. 66; Shawkani, Irshad 
ib Pabsil 179. 

fo Qu’an, [V:10). 

61 [bn Kathir, Tafsir al-Que'an al-‘Azint, 1:72). 

6: Quran, XVII:23. 

6) Because physical abuse, hitting, punching. etc imply greater abuse than a word of 


darespect. 


64 Qur’in, 11:187. 
6; Which apparently has no intended beanng on the meaning. 
6 Qus'in. Hi:130. 


6) fbn Kathir, Tafsir al-Que'Gn al-.4zim, | 536. 

68. Qur'in, 1.279; Ibn Kathir, Tafsir al-Qur'an al-‘ Azim, 4:442. 

69 Qur'tn, 1V:23. 

7. Amudi, al-fhkam fi Usiil al-Ahkdm, W1:67-69; Qarafi, Sharh Tangih al-Fusitl, p. $561. 
7. Quran, XLIX:6. 

2. Quran, LXV:6. 

1). Qur'an, [1:222. 

Qur'an, XXIV:4. 

7. The intended indicanon represents the pnnciple or secondary theme and purpose of 
ext. 

© Which necessanly accompamies the meaning that represents the intended meaning (the 

Punaple or secondary theme). 

T) Some of them called it ‘the indication of the indicanon’ (dalalat al-dalalah or fahwa 

"®) or agreed meaning (mafhiim al-nuuwdfagal). 










NTERPRETATION OF ISLAM 
Aw 


ing (‘iharat al-nass) ment; 
Rs enho 
5 that ghiyr al-sarih Miia bY the iy 
dmeanmg and required mea 5 Ovo a aNafty 
ourfold Hanafi divisi ning | 

aN division of dalaig 
P. 116). However, it at 


el Beet mater — sich a the inferneg 


an be 


PART II 


Clarity and Ambiguity 1 Words 
l-Wadiah wa'l-Tbharn fi '-Alfaz) 





Introduction 


A miahid who approaches an authonitative text must examine it thoroughly 
m order to discern as accurately as possible the author’s intention and to 
derive the intended legal rulings. To assist him in this task, scholars have 
developed scientific rules for the disciplines of “ulitm al-Qur’an, ‘ultim al-hadith, 
wsila-fgh, etc. These rules facilitate legal reasoning (ijtihad) and minimise 
emor. In this piece of research we are basically concerned with the linguistic 
rules developed by scholars of rst! al-figh. A study of the text and the apphi- 
canon of these rules are one stage in the process of legal reasoning. 

When the mujtahid reads an authontative text he either understands it or 
he does not. If he understands it well and has no doubts about what he 
understands, the text is said to be clear (wadih). If he has doubts, the text 1s 
aid to be ambiguous and unclear (mubham). Accordingly, scholars have 
clasified words into two main categones: clear and unclear words. The 
former convey meanings which are clear and intelligible, requiring no inter- 
pretation (la'wil)' beyond their obvious import. The rulings deduced from 
authontative texts that provide this kind of clear meaning constitute the basis 
of obligation. They are obligatory and, according to Islamic belief, should 
be implemented until a reliable proof suggests otherwise. Unclear words, 
on the other hand, have meanings which are incomplete, ambiguous, and 
require further explanation and clanfication to be understood. These words 


cannot on their own justify obligation but need further clanfication and 
explanation from other reliable sources. 


NOTES 


a Nill see that some of the words (categones), while telatively ele - 
) AT, way 
Tetanon if there is a reliable proof for it. : may Ue open 
























the Hanaft Approach 
lear (wadih) Words 


from wadih does not exhibit uniform clanty. 
f clear words may be subyect to: 

ung (takhsis), 

i¢ obvious import (ta’wil), 


revelation from the ruling deduced from the 
clanty of textual indications. 

xtual clanty, Hanafi scholars have classified the 
2ahir, nass, mufassar and muhkam. 

ear words may be interpreted according to their 
etermine whether or not they are susceptible and 
ore, they provide the mujtahtid with guidelines 
between the vanous categones of words. 
ore these categones, their degrees of clanty 
yn of legal rulings (istinbar al-ahkam) from the 
category 1s 2ahir. 





CHAPTER 7 


The Apparent 
(al- Zahir) 


The linguistic definition of zahir 


Zihw refers to apparent, plain, manifest, evident; zahara zuhtir, to appear and 
become clear and evident after being concealed; zdhiran, outwardly and 
apparently,’ fr'l-zahir, in appearance.’ 


The technical definition of zahir 


Hanafi scholars have proffered various definitions of zahir. Dabbtsi defined 
zdiur as ‘whatever becomes apparent to a listener by his hearing only’.} 
Bazdawi concentrates on the ‘wording’ (bi sighatih) as the defining element. 
He sad, ‘It is aname for any speech the aim of which became apparent to 
a listener by 1ts wording. '¢ 

Sarakhsi excludes from his defimition the use of ‘reason’ and analysis in 
the defninon of za@hir. ‘What can be understood by pure hearing without 
thoking. It precedes the mind because it reflects the meaning by which it 
is employed." 

According to Nasafi, 2ahir is the name for speech whose aim 1s apparent 
toa hstener by its wording.° While to {bn al-Humam zdlhir shows its linguis- 
Oc meanng autonomously.’ 

These definitions resemble each other. At first glance, the Hanafi scholars 
appear to have the same opinion about zda/1ir. However, when we consider 
how they relate zahir and nass, it becomes clear that they are different in 
their approach to zahur, 

On these definitions and the Hanafi principle that za@hiris open to a speci- 
hcauon of meaning (takhsis), interpretation beyond the obvious meaning 
(la'wil) and abrogation (naskli), we can formulate the following definition: 
‘aur is an expression with clearly stated meaning which requires no internal 
textual] or external evidence [garinah}, with a possible interpretation beyond 
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nd abrogation [naskh]’.’ Therefore, zahir has a 
toanaltemative interpretation. This is mainly 
zis not harmonious with the context in which 
¢ pnncipal theme of the text. 


ho consume riba {usury} will not stand [on 
ept like a person who has been beaten by 
say: “Trading is just like usury’, whereas God 
d forbidden usury.'° The apparent (zdhir) meaning 
t usury 1s forbidden. This meaing 1s clear, but it 
ne of the verse. 

tus verse was revealed 1s to deny what some 
and usury are alike.'' Although this verse was 
ruling (iukm) on the two, but to deny their 
ir) meaning of ‘God has permutted trading and 
ates that (rading 1s pernutted and usury forbid- 
ducible from the text without further thought and 
textual, or external evidence (garinal). [t 1s zahir 
apparent meaning 1s not the main purpose of the 


dif you fear that you shal] not be able to deal 
nls, then marry (other) women, of your choice, 
ut if you fear that you shall not be able to deal 
en only one or [the captives and the slaves] that your 
lJ better prevent you from) committing 


reaming which relates to legitimate marnage 
men). This is the apparent (zdalir) meaning 
Understanding this meaning does not depend 
ence (garinah), and the verse was not revealed for 
icated by the apparent meaning, but to explain other 
eS 
Prophet! When you divorce women, divorce 
ed penods], and count (accurately] their sddah 
the hadith this verse was revealed 1n order to 
hich wives may be legally divorced.'5 This verse, 
ent instruction for Muslim not to divorce 
1g is deduced from the apparent meaning, 


f the verse. Therefore, it is zahir. 


a 


The Apparent (al-Zahir) 7! 


The value of zahur 


Adherence to zalir should be a strict obligation (wdjib), and its obvious 
indications must be followed in legal reasoning because it provides definite 
ndication.’® This adherence would be obligatory until another reliable 
proof indicates otherwise. The basic rule is that the apparent meaning of the 
word should not be dismissed except by a reliable proof’ that suggests an 
altemative interpretation beyond the obvious sense (ta’wil) which appears 
in preater harmony with the intenuon of the Lawgiver. 


NOTES 


| Unil al-figh draws no parallel between zahir and bafin. The parallel 1s always between 
Lust and zahir, The term batin (essence, intenor nature) is nommally found in “ili al-kalam. 

2 ML. ‘A, al-Mu‘jam_ al-Wasi;, 11:578; Lane, Arabic-English Lexicon, [l:1926-30; EP, 
I:1049, [:1099; Ba‘labaki, al-Mawmnd, p. 736. 

j. Dabbusi, al-Asrar fi al-Usitl wa al-Funi’ fi Taqwim Adillat al-Shar’, t:260. 

4 Bukhari, Kashf al-Asrar, [:46. 

§, Sarakhsi, Usul al-Sarakiisi, 1:164 

6. Nasafi, Kashif al-Asrdr, I:205. This means that there is no need for analysis to under- 
sand 8 meaning, and no textual or extemal evidence (qarinalt) was added to the text. 
However, the listener has to be fluent in che language (sie all al-lisan). (Mayhawi, Sharh Nir 
a-Anutr ‘ali al-Mfonar, :205-206). 

7. Ibn Amir al-Hayj, al-Tagrir wa al-Tahbir, \:146, Badshah, Taysir al-Tahrir, [:136. 

8. Thus means that a) its Lteral meaning may be abandoned in favour of metaphoncal 
mearung, whuch seems to be closer to the intenton of the lawgiver; b) when 2zahir provides 
apenera indication it may be specified; c) when zalir is che absolute (muflaq) it may be 
qualiied 

9. According to the Islanuc beliefs abroganon was possible dunng the ame of the 
revelyoon only. 

10. Qur'an, Il:275. 

ut. fbn Kathie, Tafsir al-Qur’an al-“Azint, 1:437. 

12, Quran, IV:3. 

1). The pnncipal themes of this verse are a limit of four wives and a prohibition against 
men marrying more than one woman if they fear they cannot deal with them justly. These 
rulings are considered nays because they are clear and represent the main purpose of the text. 
The proof that they represent the main purpose of the texc is in the hadith narrated by “Urwah 
b al-Zubayr, who asked ‘A‘ishah regarding God's words: ‘if you fear that you shall not be 
able to deal justly with the orphans.’ She said, ‘O son of my sister! An orphan girl used to be 
under the care of a guardian with whom she shared property. Her guardian, being attracted 
byher wealth and beauty, may intend to marry her without giving her a just mahr. Guardians 
4e forbidden to marry, unless they can act justly with girls and give them the maximum mahr 
thew peers mught get. God commands them, therefore, to marry the women who seem good 
(Othem, rather than those orphans girls.’ (Bukhari, al-Jami' al-Sahih, V.177 (65:4:1). 

'$, Qur'an, LXV:1. 

1 It was narrated by ‘Abdullah b. ‘Umar that, when the Prophet was sull alive, he 
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p. ‘Umar b. al-Khattab asked the Prophet about 
ar son} to take her back and keep her unl she 1s 
when she will be clean again. The washes to stay 
eher he may do so before the marrage 1s consum- 
shich God has fixed for the women meant to be 
V1:163 (68:1). 

nd kaffarit by zahiers valid, because zahiris only open 
However, some scholars maintain chat although the 
the legal ruhng which rests on zahir 1s not defimte 
hyis, taqyid, majaz) and naskh They argue that these 
jot rest on valid proofs (adillah shar tyyalt) Consequently, 
ted vad (Taftazami, Sharh al-Talwih ala al- Tawdih, 1-126; 
fariar, 1:206). In my opinion this disagreement has no 
duty to implement the indefinite indications (zurmin), 


CHAPTER 8 


The Explicit 
(al-Nass) 


azd'ir, p 145; Lubnani, Sharh al-Majallah, p 24 
The linguistic definition of nass 


Nass refers to explicit, declared, manifest: a religious legal term. The root 
. ineans ‘to raise’, especially ‘to elevate the thing to make it visible to all’. 
Nug is also the author's onginal text. In the technical vocabulary of ustil 
aah, the term refers to either the Qur’an or the hadith text.' 


The technical definition of nass 


The Hanafi scholars offered similar defimitions of nass: Dabbisi defined nass 
nthe following terms: ‘It clarifies zahir further when compared with it.’* 
Nasafi: “Nass is that which is clearer than zahir by virtue of the meaning of 
speech, not the text itself.’ 
Bazdawi emphasises the meaning given by the speaker: ‘ Nass 1s that which 
sceaer than zahir because of the meaning conveyed by the speaker, not 
by the text atself.’* Like Bazdawi, Sarakhsi defines nass from the perspective 
of the speaker's evidence. ‘It is what becomes more explicit through the 
endence (qarinal) given by the speaker.’> 
Nas refers to the speaker's purpose, whereas Zahir is not what the speaker 
means. This condition is widely acknowledged amongst Hanafi scholars,° 
who snpulate (yashtaritiin) that a nass be stated for the purpose of its literally 
apparent meaning,’ and that zahir not be stated for the purpose of the text's 
apparent meamng. For example, someone may say: ‘The people came to 
me. This is a nasg about their coming. On the other hand, the statement ‘{ 
saw so-and-so when the people came to me’, is a nass about seeing some- 
one ot something, because it is the principal theme of the text; and it is 
zilir about the people who came, because this is not the main purpose of 
7 the text, 


According to Hanafi scholars, who stipulate that the indication of nass is 
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¢ text." a proper and comprehensive definition of 
pression which provides a clear meaning repre- 
1¢ of the text; yet it is susceptible and open to the 
pretation beyond the obvious import? and abrogation.” 


‘That is because they say: “Trading is only like nti 
has permuted trade and forbidden riba [usury].'"' This 
that trade and usury are alike in respect of lawtul- 
on,” because this is what it clearly means and it wa 
pose. It was revealed in response to those people who 
usury are alike, by saying “Trading 1s only like nba 
lanty of zalir (the lawfulness of the trading and the 
y) by the meaning given by the Lawgiver - tha 
ne purpose (sabab al-nuziil) for which the verse was 
xt itself. 
: And divorced women shall hold themselves back 
menstrual periods.’'* This text 1s mass in regard to 
unng which a divorcee’’ is not allowed to remanty. It 
is apparent meaning of the verse 1s the purpose of the 
sents its principal theme.'* 
tes: “And if you fear that you shall not be able to ded 
1-guls, then marry [other] women of your choice, two 
tif you fear that you shall not be able to deal justly © 
0 only one, or [the captives and the slaves] tha 
ands possess. That will better prevent you from doing 


joned, this verse contains the apparent meaning which 
g the mamage of women (‘then marry [other] women) 
s apparent because it is not the main purpose of the vers 
et, provides another two clear meanings, which 
al theme of the verse — namely the limitation of four 
ainst more than one wife if there is a fear that they | 
tly. Therefore, these two meanings are nass because 
the main purpose of the verse. The proofs for 


yoons the first number, then the next, then the next, 
at you shal] not be able to deal justly [with then, 
that the question here ts one of number because 

..] then only one’. | 
nak argued that this verse abrogated the nonn thit 
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exwted at the time of jahiliyyah and in early Islam, when men could marry 
ay timber of free women. It placed a limit of four.'® 

(3) The lawfulness of marriage was known before this verse was revealed. 
jr was known from other verses and from the practice of the Prophet. 
However, the hmitation on the number of wives was unknown, and one 
of fils rules was: ‘Establishing [a new meaning] has preference over the 
conimiation fof an existing meaning}.’'? 

(d) The Qur'an states: ‘O Prophet! When you divorce women, divorce 
them at their ‘iddah [prescribed periods], and count [accurately] their “iddah 
|pentods]."° 

This verse cames an apparent instruction to Muslims not to divorce more 
than once. This legal ruling (/ekin) is deduced from the apparent meaning 
ofthe text. It 1s zahir because ic is not the principal theme of the verse. 

This verse, however, contains another clear meaning, which explains the 
lgal nme for having a divorce (‘divorce them at their ‘iddah [prescribed 
senods|, and count [accurately] their ‘iddah [periods]’).*! This meaning 1s 
the purpose of the verse and thus nass, because the reason for revelation 
(alah al-nuzid) increases the limpidity of the text. That additional meaning 
cane from the Lawgiver and not from within the text itself. 

Upon companson zahir and nass are clearly based on apparent meaning, 
dthough wass has an additional meaning which increases its limpidity. This 
iddioonal meaning is the motive for revelation (sabab al-nuziul). Hence nass 
was revealed for its meaning, and its indication represents the principal 


theme of the text. 


The value of sass 


Snct adherence to nass 1s a duty and obligation until a reliable proof indi- 
cates otherwise.” 


NOTES 


IML A. al-Mu‘jam al-Wasit, Il:296; Lane, Arabic-English Lexicon, 11:2797-99; El, 
ViG81, Ba'labaki, of-Mawnd, p. 1173, 

1 Dabbiisi, al-Asrdr fi al-Ustil wa al-Funit® ft Tagwim Adillat al-Shar‘, 1:260. 

} Nasafi, Kash al-Asrér, I:206. 

§ Dazdawi, Usiil al-Bazdawi, 1:46. 

§ Sarakhsi, Usiil al-Sarakhs?, (2164, 

* Naufi, Kash al- Asrdr, 1:206. 

7 Thats, the main purpose and the principal theme of the text. 


“ a Hanafi scholars did not stipulate this condition (Taftazani, Sharh al-Talwih “ala 
“*Caudih, 1-124). 
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case ot nass 18 Jess hkely because its indication represeny 
1s not the case with the zahir. From the definition, 
to nil and naskh. For example, take the general ind- 
ito you [for tood] are dead annals, blood.’(Qur'an. V 3). The 
‘Say (O Muhammad): For the one who wishes to eat it, | find 
n that which has been revealed to me. unless it is carmon or blood 
ter]..” (Qur'an, V1:145). This 1s because in the second vene 
od poured forth’. Furthermore, these nvo verses were both quali. 
the Prophet says that two types of dead carcasses, fish and locust, 
i as well as qwo types of blood, liver and spleen (Tabrizi, Mishka 


wider meaning. and means definitive text or ruling of the Qur'an 
‘No meanings: with respect to 2dhir, niuifassar and mukham; and 
esse and every hadith of the Prophet. One miay call the Qur'an 
d mufassar, or say that this legal ruling 1s established hy nay, 


and the usury is prohibited (fara). Halal and haram are 
unuar. 
ant als Azim, 1:436-437. 


are some exceptions. Some divorcees are not included in this 
nod is shorter. (Ibn Kathir, Tafsir al-Quir’dn al-‘ Azim, 1-363) 
ran al-‘ Azim, 12363-3164 


[-Puyén an Ta'wil Ay al-Qur‘an, V11:532; Qurtubi, a/-Jami’ li Allie 


| 167; Suyoti, al-Ashbah wa al-Naza’ir, p. 145; Ibn Nuyaym, 
49 


i verse was revealed in order to explain when to Ieyally divorce 
phet sud to “Umar b. al-Khargab, * Order him [1.e., his son ‘Abdullah 
hus wife while she was menstruating] to take her back and suy 
an, and then to wart uno) her next penod and she 1s clean again 

with ber, he may do so; if he wishes to divorce her, he may 
on — And that 1s the prescribed penod which God has fixed 
red (Bukhari, al-fami' al-Sahtih, V1:163 {68:5]) 

. 1:48; Nasafi, Kashf al-Asrar, 1:207. 









CHAPTER 9 


The Explained 
(al- Mufassar) 


The inguisnc definition of mufassar 


Mnfasor refers to something explained, expounded, interpreted, disclosed. 
Inthe technical vocabulary of wsil al-figh, the term refers to a text in either 
ihe Qur'an or the hadith which is explained by a meaning included in the 
txt or taken from other sources.’ 


The technical definition of mufassar 


Budswi defined mufassar as ‘[a text] that 1s clearer than mass due to a 
nemng included in the text? or taken from other sources, so that 1s 
ambiguous {nuymal}, but supplemented by a definite explanation [baydan 
gail! that closes the possibility of ta’wil; or is taken to be lafz ‘damm [a 
general word] supplemented by certain explananons that precludes the 
posibibty of takhsis’.* Sarakhsi defined mufassar as ‘a name given to the 
unconcealed whose aim is revealed in a way?’ that leaves no possibility 
for 'vil’® Nasafi offered the following definition: ‘Mufassar is [a text] 
dur 1s clearer than rags in a way that leaves no possibility’ for ta’wil and 
ali" 

From these definitions, the Hanafi school appears to consider as mufassar 
any expression Whose meaning 1s so obvious and clear that it is spontaneously 
understood, That clear meaning and the legal ruling(s) deduced from this 
movwion are the real purpose of the speech, as confirmed in other sources. 
These facts leave no room for interpretation beyond the obvious import and 
the specification of meaning (takhsis). There remains only the possibility of 
ibrogation (askh), which may have occurred in the hifetime of the Prophet. 
So compared to zahir and nass, a mufassar is unmistakably clearer, because 


"snot open to the possibilities of ta’wil and takhsis. Mufassar has two 
fources: 
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5 The ambivalent mood (sighah mujmalah) becomes mufassuar when 
eed by a definitive explanation from the Lawyiver'® which removes 
oqo from that mood and closes the possibility of ta‘wil 

The Quran states: ‘Truly man was created anxious; discontented when 
¢ wuches him and niggardly when good touches him. Except for 
ee hoppers who remain constant in their worship."'? Ahmad b. Yahya was 
ied hat “anxious (hala‘) in this verse means and he answered: ‘It 1s 
punted by God and there 1s no explanation that is clearer than His. When 
touches him, a human being becomes fretful. When he gains something 
ood he is stingy and tnes to keep everything for himself."'* So ‘discon- 
witd when evil touches him’ explains ‘anxsous’ (halii‘an). 

There are plenty of verses which are ambivalent: ‘And be steadfast in 
pmvet salah] and give alms [zakah].’'9; ‘Palgrimage |/taj/] to the House is a 
ai men owe to God."2°; *O you who believe! Fasting [siyam] 1s prescribed 
ix vou" 


mt susceptible and open to fa'wil and takhyi;, 


nation (taftir gar 7) supplenicnted by the Lawgyver 
W. that explanation removes ambiguity from 
ig Hix intentions completely, so that the provision 


100s command regarding your children’s [inhen- 
qual to that of two females; 1f [there are| only 
¢, their share 1s two thirds of the inhentance; If only 
For the parents, a sixth of the inheritance to cach if 
dif no children, and the parents are the only hein, 
This verse and others prescribe specific shares for 
ixed proportions which are winifassar in nature, 
unchangeable. Therefore, there as no possibility 
eyond the obvious meammy, and every leyal heirs 
feeise share of inheritance. 
nment for slander, the Qur'an says: ‘And those who 
| fil to produce four witnesses {to support ther 
th eighty stnpes."’; and about the sentence for 
man and the man guilty of illicit sexual relations, flog 


The words salah, zakah, hajj, siyam are ambivalent. Upon closer exami- 
‘non of the authontative texts, we find that the Lawgiver used these words 
special meanings, which are sometimes almost entirely different from 
thet bieral and onginal meanings. So far, the terms referred to had been 
lear before becoming ambiguous, since they later came to indicate more 
tun one meaning. Consequently, the verses in which they appear are 
wmbiguous The Prophet, however, explained their meanings in his own 
sons and deeds, providing both verbal and practical instructions. He 
med (performed salah with his Companions) and later said: ‘Pray as you 
fin) and ‘hundred’ (mi’ah) are numbers, and numbers we me pry. He performed the pilgnmage and said: ‘Take from me your 
rvalue than what is stated. Therefore. numbers | ‘mus {holy ntes}."*? And he wrote about zakah’* and explained the rules 
saz. The first verse clearly means that the | siyim’’ With these definitive explanations, ambivalent provisions 
ewinolah) were explained (mufassaralt). 

Accordingly, every mujmal in the Qur'an becomes mufassar when 
iilowed by adefimnve explanation (bayan gaf‘i) in exther the Qur’4an itself 
arthe Sunnah.” 


dred stnpes.'"! 


with eighty stnpes: the second verse clearly 
d be flogged with a hundred stripes. These 
m are not open to ta'wil or takhisis. 
| meanings (alfaz al-‘umiiin) that are tollowed by an 
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~The value of mufassar 


— Aerence to mufassar is obligatory”’ until another rehable proof abrogates 
© Mufasaris not open to interpretation beyond the obvious sense of the 
at {tcould only have been abrogated dunng the lifetime of the Prophet. 
| Theefore, upon the denuse of the Prophet mufassar became equivalent to 
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CHAPTER 10 


The Firm 
(al-Muhkam) 


The inguistic definition of muhkam 


Whitin refers to perspicuous, exact, precise, accurate, firm: a verse of the 
Quit whose meaning 1s secured from change, alteranon, specification, and 
@yrtlanon beyond the obvious import, and abrogation. ‘In it are verses that 
me enorely clear (nuhkamat), they are che foundations of the Book.”' In the 
mhweal vocabulary of wsitl al-figh, the tenn refers to an entirely clear text, of 
abetthe Qur'an or the Stamnah, which is not open to ta’ual or takhsis or naskh.* 


The technical definition of muhkan} 


hudawi dened nuthkam in the following terms: ‘If the [smufassar] is 
snoghened, and its purpose 1s beyond doubt, then it is called muhkamn.* 
Sunthsi defined muhkam in the following terms: ‘What went beyond and 
aeeded’ what we mentioned previously.”© Nasafi offers the following 
‘oainon: ‘it is an expression] the objective of which is beyond doubt 
aiwhich excludes the possibility of abrogation [raskh] and change [tabadil].’’ 
One may conclude from these definitions and from the following con- 
ePnnons that in the Hanafi madhhab a mulkam expression has a meaning 
such hastens to one’s mind, because it is beyond doubt. The ruling 
| ueixed from that expression represents the real purpose for the transmis- 
= ofthy provision in a form that leaves no possibility for interpretation 
| ‘ond the obvious sense or for abrogation. This 1s applicable during both 
| “lic ofthe Prophet and even more so after his demise. 
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(a) ebhew by itself 

(b) mudikint because of another factor. 

It naskh is impossible because of the text's meaning itself, such a text i 
sand to be intminsically and by itself muhkam.? This is especially true when 
the text 1s not open to a different meaning, like the verses about the exis. 
tence of the Creator, His attributes, the beginning of the World, etc. 

On the other hand, the impossibility of nasklt could be due to the absence 
of an abrogating text. This category is called muihkam li ghayrih'® and encom- 
passes caltir, nass, miufassar and mulikam."' 


Examples of muftkan 


While on the topic of muhkam, it is helpful to clanfy the development that 
causes some texts to be muhkam and to preclude al! possible abrogation. This 
development occurs for the folowing reasons: 

(1) Reasons intemal to the text, where the impossibility of abrogation ss 
indicated in the text itself. This may be classified as follows: 

(a) Undisputed legal rulings based on undisputed authontative text. Thi 
isillustrated by matters relating to din. These are foundations of the din'“and 
as such are not open to any change in the belief in God, His oneness, Hs 
arnbutes, the belief in His angels, His books, His prophets'*, the Last 
Day," etc. 

(b) News and information about what happened in the past and what wil 
happen in the future.'® 

(c) Legal rulings that represent a basis for unalterable ethical rules, on 
condinon that these rules are acceptable to the ordinary and unfettered 
mind, and are unchangeable under different circumstances — e.g., Justice,” 
hlial duty,” fulfilment [of a covenant],'® etc. 

(2) Extemal reasons, when the given meaning understood from the text 
represents a partial ruling (hukm juz’t) and is followed by the declaration of 
cononuity. This declaration precludes the possibility of abrogation as in the 
following examples from the Qur'an and the Sunnali: 

(a) “And it ts not {right} chat you should annoy God’s Messenger, or evet 
marty hus wives after {his demise].’*° One partial ruling given by this vere 
is the prohibinion against marrying the Prophet’s widows; the continuigy is 
in His words ‘ever [...] after hum’ (abadan), which at the end of the verse is 


a clear declaranon of continuity. This makes it muhkam and rules out any | 


possibility of abrogation. 

(b) “And those who accuse honourable women but bring not four 
witnesses [to support their allegations], flog them eighty stripes and reject 
thew evidence ever after. *' One partial ruling given by this verse is the order 
that the testimony of someone who accuses an honourable person without 
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producing four witnesses to support his allegation, must be rejected, whereas 
the continuity which makes it muhkam is in the expression ‘ever after’. [e 
explicitly means permanency, which precludes the possibility of abrogation. 

(| O people, | had permitted you to contract temporary marriage with 
women, but God has forbidden it [now] until the Day of Resurrection. So 
he who has any {women with this type of marnage contract] he should 
release her, and take nothing back.'?? The partial ruling in this hadith is the 
prohibition of temporary marriage (mur‘ah), whereas che continuity 1s in the 
Prophet's words ‘unul the Day of Resurrection’. It clearly means that this 
hukm 1s eternal, because according to Islamic beliefs that day will not come 
before the end of this world, This continuity causes this ruling to be muhkam 
because 1t precludes the possibility of abrogation. 

(d) Jihad 1s under way from the tine when God sent me, until the last 
[members] of my wumah fight the Antichnst.’?} The partial ruling in this 
hadith 15 that the jihdd had begun by the beginning of the Revelation, 
whereas the continuity is in the Prophet’s words ‘until che last [members] 
of my wnmah fight Antichnst’. The Antichrist, according to Islamic belief, 
will appear shortly before the Last Day, so the ruling is valid forever. 
According to that which has been menuoned, muhkam is not open to ta’wil’* 
and takhsip? because it is explained in sufficient detail so to preclude any 
anibiguity or possibility for interpretation beyond the obvious import. At 
the same time, mulkam is open to abrogation*® neither in the time of 
Revelanion nor after the Prophet’s demise.” 


The value of muhkam 


Adherence to nuhkam should be strictly obligatory because there 1s no possi- 
bility of ta'wil, takhsis or naskh since muhkam is not open to these.*® 


NOTES 


1 Que an, U]:7 

2 ML ‘A, al-Mu‘jam al-Wasit, I:190; Lane, Arabic- English Lexicon, 1:618; Ba‘labaki, al- 
Maund, p. 99). 

}. After quoting Bazdawi's definition, Bukhan expressed his view, from what was 
previously mentioned, that for the text to be miudtkam it must be very limpid, clear in its 
meaning and not open to abrogation. These conditions are generally acceptable to Hanafi 
scholars in uit al-figh. However, Bukhari quoted many definitions from Hanafi scholars who 
do not stupulate that muhkam 1s not open to abrogation. This indicates that Hanafis do not 
accord the scope to muhkan. (Bukhari, Kashif al-Asrar, 1:51). 

4 Bukhaci, Kashfal-Asrar, I:51. 

§. In ws clanty and explicitness. 

6. He means mufassar. Sarakhsi, Usiil al-Sarakhsi, [:165. 
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fH, Kashif al-Asnit, V:209. 
i. Kashif aleAsrar, \s61. 
ecause the impossitnlity of nash has come from within the text. 
cause the impossibility of naskit 1s caused from outside the text. 
ecauce all of them had become muilikam in the sense that they may not be abrogated 
to the absence of an abrogating text and because such a text may not appear after the 
phet's demise 
Ibn Abi al-‘Iz2, Sharh al-‘Agidah al-Tahduayyah, W:s11—s 13. 
"God! There 1s no God but He, the Ever Living. the One who sustains and protect 
that exists Neither slumber nor sleep overtakes Hirn’ (Qur‘an, It:255) ‘There 1s nathing 
to Him and he 1s the All-Hearer. the All-Seer (Qur'an, XLIl:11). “Venly, Gad knows 
ng (Qur'an, XX1X.62) 
‘The Messenger Muhammad] believes in what has heen sent down to him fron hs 
and [so do] the believers Each one believes in God, His angels, His books and Hi 
esengers They say, We make no disancnon between one or another of His messenger’ 
Quan, I:285). 
15. ‘Its not bin (piery] that you tum your faces towards the east and the west (in prayet|, 
as the quality of] the one who believes in God, the Last Day. the angels, the Book, 
Prophets.” (Qur'an, 11:177) 
6 “Alif, Lim, Min. The Romans have been defeated in the nearer land (Syma, Iraq, Jordan 
me), and after the defeat the latter will be victanous — in three to mine yean 
XXK: 1-4). 
17 Butay: “I bebeve in whatever God has sent down of the Book and | am commanded 
mce among you.” (Qur'an, XLI[:15). ‘O you who believe! Be steadfast witnesses for 
od and fet not hatred of others incnminate you or make you unjust. Be just: chis ts nearer 
(Qur'an, V:8). 
8 * And your Lord has decreed that you worship none buc Him And that you be 
your parents Ifane of them attain old age in your life, say not to them a word of 
drrespeat, nor shout at them but address them in terms of honour (Qur in, XVII:23). 
19. ‘Those who fll the Covenant of God and break not the mithag (bond, ceaty. 
“covenant)’ (Qur'an, XIN:20); ‘And fulfil che covenant. Venly, the covenant will be que- 

ocd (Quran, XVI) 








Musi. Sahih Muslim, 19:1025 (no. 1406). | 
1 Dawid, Sunau, 111:18 (no. 2532). | 


25 When muhkam bas a general (‘ammn) meaning. 
26 Thats why God has called the muhkamat verses ‘the Mother of Book’ (umm al-kital). 
ts ike a mocher relative to her child, just as Mecca has been called ‘the mother of 


akhsi, Usillal-Sarakhsi, 1-165; Mayhawi, Sharh Nir al-Anwar ‘ala al-Manar, |:209-210' 
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Conflict (taarud) between 
categories of wadih 


Aswe have seen, the categories of wadih in the Hanafi school are not at the 
ume level of clarity. The most limpid is muhkam, followed by mufassar, nass, 
then zahir. The dispanty between these categones becomes apparent and 
sguficant in the event of a conflict’ between them.’ In conflict, the ‘clearer’ 
one has precedence.’ 


Conflict (ta'arud) between zahir and nass 


On its technical defininon the general charactenstics of zdaliir are regarded 
xs follows: 

(1) [ts meaning is duly apparent. 

(2) The deduced legal ruling of z@hir is not the main objective for the 
presence of the text and does not represent its principal theme. 

(}) The possibility of interpretation beyond the obvious sense, the restric- 
aon of meaning and abrogation (naskh) stall exists. 

On the other hand, the charactenstics of nass are as follows: 

(1) [ts meaning is duly clear. 

(1) The deduced legal ruling of nass is the main objective for the 
presence of the text and represents ifs main purpose. 

(3) The possibility of interpretation beyond the obvious sense,* restnc- 
bon of meaning and abrogation still exists. 

From the above characteristics it is Obvious that nass is One degree 
‘sronger’ than zdhir because the ruling deduced from it ts the main objec- 
uve for the presence of the text, while in the case of zahir the deduced ruling 
snot the pnncipal cheme of the text nor its main objective. Consequently, 
when a conflict appears between the two, nass will take precedence. 

Here are some examples of such a conflict: 

la) The Qur'an states: ‘The mothers shall suckle their children for two 
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Whole years“ Another verse states: “And bearing him and weaning himis 
this months.” The purpose for the revelation (sabab al-nuziil)’ of the verse 
us to explain the length of the suckling penod. Therefore, it is ass because 
the meaning ofthe text, which 1s clear, 1s further explained by sabab al-nuziil 

However, the second verse brings our clearly that the suckling period 1s 
thirty months It is 2dhir because it was not revealed to explain the suckling 
penod, but to bnng to light the mother’s ments in respect of her child. The 
proof for the statement that the verse was revealed for this purpose is the 
beeumning of the same verse: ‘And We have enjoined on mian to be dutiful 
and kind to his parents. His mother bears him with hardship. and she bnng; 
him forth with hardship and beanng him and weaning him 1s in thirty 
months. 

Applying the pnnciple that nass has prionty over zahir gives precedence 
tothe first verse and ts meaning. Accordingly, the legal ruling deduced from 
the vee is that mothers should suckle their children for cwo years? if they 
wish to complete the full term of suckling. '® 

(b) The Qur'an states: “All others are lawful, provided you seek {them in 
mamuge| with inahr fom your property, desiring chastity, not ilicit sexual 
reboons. " This verse has apparent meaning which pernuts any number 
of women to be taken in mammage.'? After mentioning women who are 
forbidden, it states clearly that ‘all others are lawful.’ Hence, according to 
the apparent meaning of this verse a man could, at the same time, many 
more than four wives. 

However, another verse states: ‘And if you fear that you shall not be able 
to deal jusdy with the orphan-girls, then marry [other] women of your 
choice, wo or three, or four.’ This verse limits the number to four, 
Therefore, there is an apparent conflict between the two verses. But since 
the second verse was revealed to explain the number, 1¢ is a mass and nass 
has precedence over zahir.'* Consequently, the legal ruling (permission to 
havea maamum of four women at the same time) deduced trom the second 
verse is preferable and any violation of this limut is unlawful. 

(c) The Prophet stated: ‘There is no prayer for someone who did not 
recite fatihat al-kitab.® The apparent meaning of this hadit/r states that prayer 
i5 not valid without fatihat al-kitab, whether the prayer was performed in 
congregation or alone. Thus ruling is indicated by the denial in Prophet's 
words ‘There 1s no prayer.’ 

In another hadith the Prophet said: ‘For him who prays in congregation 
who has an imam, the recitation of the imam is recitation for him.’"* This 
means that he who prays in congregation need not recite fatihat al-kitab. 
Accordingly, when the recitanon in congregation is in question, this hadith 
disagrees wath the former one. 


However, the latter hadith is, in this particular question, more clear than 
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ihe fonner, because the purpose of the statement of this hadith was to explain 
ths particular question. Therefore, the latter hadith is nass (because its 
meaning 1s supported by the presence of the text — sabab al-wunid) and has 
gecedence over zahir. Accordingly, someone who prays in the congrega- 
pons not obliged to recite fatiliat al-kitab.'? The former hadith is related to 


someone Who prays alone, or its purpose is to deny some quality of the 
prayer itsell."* 


Conflict (ia°and) between nass and mufassar 


From its technical defininon we have concluded that nass has three general 
charactenstics.'? On the other hand, the charactenstics of »mifassar are that: 

(1) lts meaning is duly clear. 

(2) The deduced legal ruling of mufassar is the main objective for the 
presence of the text and it represents its principal theme. 

(3) The possibilines of takhsis and ta’wil do not exist in mufassar. Mufassar 
is open to abrogation only dunng the Prophet's lifeame. 

Inconclusion, nass and mufassar share the first two characteristics, but they 
difler on the third one. Mufassar is ‘clearer’ because it is not susceptible to 
uthis and ta’wil, while nass is open to them. Therefore, if a conflict should 
anse between the two, mufassar would be given precedence. Here are some 
examples of conflict:*° 

(a) The Prophet said: “Then wash up yourself and make ablution for every 
prayer." 

In another narration of this hadith he stated: ‘Then wash up yourself and 
mike ablunon for the time of every prayer.'?* This narration recommends, 
fora woman whose menstruation 1s longer than usual, a new ablution for 
every prayer at all times, whether it 1s an obligatory regular prayer performed 
it 1 proper time, or an obligatory prayer performed afterwards, or a 
supereropatory prayer.”) This narration 1s clear and its meaming 1s the prnci- 
pal theme of the text. Therefore it 1s regarded as a nass for that legal ruling. 

The mearung of the latter narration is evidently limpid — one ablution 
s enough for the penod of one prayer, because ‘for the time’ is stated 
explicitly. This narration 1s considered mufassar because the word ‘time’ is 
explicit and explanatory, and it represents the principal theme of the text. 
When brought together these two narrations apparently disagree. Because 
the former narration 1s nass and the latter is mufassar, the latter is given prece- 
dence. Therefore, for the mustahadah women one ablution for one prayer 
penod is sufficient. Dunng this period they may pray any number of 
obligatory and supererogatory prayers.** 

Since najs 1s suscepuble to interpretation beyond the obvious sense and 
lhe na of the former tradition is opposed by a reliable proof which suggests 
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aditkcrent meaning, the provision ‘for every’ (i ku//) may be interpreted as 
‘tor the amte of every’ by adding ‘the time’.*> Consequently, the hadith may 
be interpreted as tollows: ‘make ablution for the ame of every prayer.’ 
In this interpretanon the apparent conflict disappears. Accordingly, one 
ablunon is suthcient for the time of every prayer, during which any number 
of fard or nuf! prayers are performed. 

(b) The statement ‘) have marned a woman for a month’ refers toa 
temporary ntamage, not a legal mammage. This is what one infers from the 
fact that the expression ‘I have mamed’ is ass clearly related to mamage 
and that murah is a general possibility. However, ‘for a month’ 1s an expla- 
nanon (rafsir) which adds the meaning of wiut‘al marmage. He could not 
have meant legal marmage, because legal mamnage 1s not susceptible to the 
inyted duration ‘for a month’. 

According to the mule that mufassar has precedence over nass, the legal 
nuling in this case 1s that a marmage that 1s temporary 1s an illegal mamage 
according to the mayonty of scholars. 


Conflict (ta'antd) between mufassar and muhkam 


From it technical defimnon we have concluded previously that mufassar has 
three charactensncs.’* On the other hand, the characteristics of suhkam are 
that 

(1) tts meanung 1s clear. 

(3) The deduced legal ruling of muhkam is the main objective for the 
presence of the text and represents the pnncipal theme of the text. 

(3) Mulkam is not open to ta’wil and takhsis. 

(4) The abrogation of mulikam is possible neither during the hfeume of 
the Prophet nor after hus dermuse. 

It may be concluded that both the nuitkam and the mufassar are sumilar in 
the first three charactensnics. However, they differ on the fourth character- 
sac, Mufassar is susceptible and open to abrogation during the lifetime of 
the Prophet in contrast to muhkam, which is not open to naskh at all ames. 
Therefore, when the two conflict, muhkam has precedence, as in the follow- 
ing example:* On evidence and testimony the Qur’an commands: ‘And 
uke for witness two just persons from among you.””® This text is mufassar 
because 18 meaning, 1s clear. It represents the principal theme of the text, 
and it 1s further explained by the attribute ‘just’ and the fact that the cause 
of giving evidence is to be accepted. According to the general meaning of 
ths vene the tesamony of someone who has been punished for falsely 
accusing a chaste woman is accepted if he has repented and his status has 
been reinstated. 

In another verse about the person punished for having unjustly insulted 
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yyd accused a chaste woman, the Qur'an states: ‘And those who accuse 
ute women and produce not four witnesses, flog them eighty stripes and 
rgect their testimony forever, they indeed are fasigiin [evil-living persons] 
_ except those who repent thereafter and correct [themselves], for verily 
God is Oft-Forgiving, Most Merciful.’29 

The latter verse is nian due to the occurrence of the word ‘forever’, 
which camies the meaning of continuity and therefore precludes all] possi- 
hiity of abrogation. Accordingly, the testimony of someone who has been 
punished for accusing a chaste woman is not accepted even if he has 
repented. This meaning disagrees with the meaning of the former verse. 
Since nmuikan has precedence over mufassar, the testimony of someone who 
hs been punished for slander 1s not accepted, even if he has repented after- 
wards and his status is reinstated.?° 

Giving nuhkamt precedence over mufassar because (unlike mufassar, which 
muy be abrogated dunng the lifetime of the Prophet) the former is open to 
u’vil, seems to me a weak proof. With the demuse of the Prophet smiusfassar 
nantly becomes equivalent to muhkam. This is the reason why Islamic 
hola do not rely completely on this proof in their argumentation, and 
wal themselves of other proofs.?" 


Conflict (ta‘Gnid) between nass and muhkam 


When comparing the characteristics of nass and nuiikam?? one may note that 
nutans more powerful because, unlike nass, it is open neither to inter- 
peanon beyond the obvious import nor to specification of meaning or 
abrogation, Therefore, when they conflict, mulkam takes precedence, as 
uustrated in the following example: 

The Quran states: ‘And if you fear that you shall not be able to deal justly 
wnth the orphan-girls, then marry [other] women of your choice, two or 
ihvee, or four."? This verse is nass with respect to the permission for marry- 
ng four women at one time. This clear meaning, which represents che 
pnnaral theme of this verse, makes it nass. The legal ruling deduced from 
thu verse addresses the Prophet — his wives could remarry after his demise. 
However, in other verses the Qur’an states: ‘And it 1s not [nght] for you to 
annoy God's Messenger, or ever to marry his wives after (his demuse].?4 

This verse is muhkam with respect to the prohibition of marrying any of 
the Prophet's wives after his demuse. It 1s mulikam because the word ‘ever 
ater’ rules out the possibility of ta’wil or naskh. Because muhkam has 


‘upenonty over Hass, the latter ruling has effect, and marriage to any of the 
Prophet's widows was not allowed. 
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Mus agreement among Islamic scholars chat the contradicuons in 
and the hadith) are apparent because real contradiction 1s only 
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Sahih, 1:184 (10.95): Muslim, Sahih Muslim, 1:295 (no. 394). 
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x gemtted (0 pray with one ablution more than one nafl or qada' prayer. They argue that 
joe prayers are too numerous, causing hardship and diffculty. (Shirazi, al-Muthadhdhab, 1:46; 
i Qudimah, al-Mughni, 1.342). 

yy Thisconclusion is in harmony with the Hanafi new. The rule that gives mutfassar prece- 
gone over miss and the narration in which ‘the time’ was mentioned are not the main proofs 
whe Hanalis. They needed other proofs because the latter narration (which 1s mudfassar) 1s 
wt and, a Zayla‘i stated, ‘very strange’ (gharil yiddan) and does not stand up to the former 
gumbon, which is sahih (Tahawi, Sharh Ma‘ani al-Athar, 1.46, Mukhtasar al-Tahawi, p. 22: 
Kiial, Bada’ al-Sand't’, 1:44; Marghinani, al-Hiddyalt, 1:32-33; Zayla‘i, Nasb al-Rdyah, 
|10)) However, the majonty of fugaha’ are of a different opinion They prefer the former 
umoon (‘Make ablunion for every prayer’) because it was narrated in the Sahih. This is not 
te case in the latter narration, ‘Make ablution for the time of every prayer’. Zayla‘i main- 
wned that thes 1s ‘very strange’ (eharib jiddan) (Zayla‘i, Nasb al-Rayah, 1.204). 

1) Because in Arabic one may say ‘atik hi-salar al-zuhr ~ which means ‘J wall come to you 
i jhe ome’ of the prayer of zwhr ‘The time’ is not expbcidy mennoned, but everyone 
undentunde it from the context. 

16. See ‘Conflict bernween mass and mufassar 

x. Mayhawi, Sharh Mir al-Anwar ‘ala al-Manar, 1:213-214. 

28 Que'an, LXV:2. 

9 Quran. XXIV:4-5. 

jo This quesoon has been widely debated by Hanafis and Shafi‘is. My conclusion (based 
oo the rule that muhikam has precedence over mufassar) 1s that the testumony of the qadhif 
onrone who has been punished for falsely accusing a chasce woman) is unacceptable. This 
ycensstent with the Hanah school. Both schools pronde other proofs in support of their 
opwuan (see chapters on gadhf and testimony in their respective books). 

yt lbn Kathir, Tafsir ol- Qur'an al-‘Azim, I:354-35 5; Quetubi, al-Jami® li Ahkam al-Qur’dn, 

Xb @o-18). 

yp. See'Conflict berween zahir and nass’ and ‘Conflict between musfassar and muhkai’. 

))- Quran IV:3. 

MW Quran, XXXII I-53. 


Introduction to the Shafi‘i Approach to 
Clear (wadih) Words 


Shabit scholars’ have a different approach to clear (wadili) words from that 
of the Hanafis. They divided clear words into two categones only: the 
apparent (zahir) and the exphcat (nass). 

The fact that the Hanafis divided wadih into four categories may suggest 
that their division 1s clearer and more precise. This will be obvious when 
we determine the scope of wadih in the Shafi‘i school and the deep disagree- 


ment among their scholars in its interpretation. First, the apparent (zahi1) 
wil be discussed. 


NOTES 


1. Some contemporary scholars categonsed wadiht in a way chat is sinular to. yet clearer 
than, that of the Shafi is as follows: 1) A plain and explicit text which indicates detailed and 
fixed meaning unlikely to give sense to the interpretation beyond the obvious sense (ta'til), 
2) a text which is neither plain nor exphiat. This is a text which provides a :meaning, with 
possible further meanungs. 

Those scholars utilise ta’wil, prefermng one meaning over another: in chis process sabab 


al-nuzil or sabab al-uunid has no value. (Bardisi, Usiil al-Figh, p. 171). 


ae T ERe 2 


The Apparent 
(al- Zahir) 


The lnguistic defmitnon of zahir 


Lihir refers to apparent, plain, manifest, evident; al-shay’ zahara zuhtiran 
gens that something appeared and became evident after having been 
concealed; zahiran, outwardly and apparently;' ft'l-zahir, in appearance.* 


The technical definition of zahir 


(hifi scholars gave 2dltir vanous definitions: Basri defined it as: “That which 
civds no other in expressing its apparent meaning.’ He quoted another defi- 
oon: ‘It shows its objective [intended] and non-objective meanings, but 
de objecnve [intended] meaning is more apparent.’ Badri preferred the first 
iehuoon. He maintained that a provision, when its meaning becomes clear, 
csuntly becomes apparent, whether or not it is susceptible and open to 
uother meaning. The difference berween zalir and tiass lies in the fact that 
ie former does not require another meaning for its full meaning to be 
wened. This is in contrast to mass. Shirazi held that zahir is a word (lafz) 
iat denotes tvo meanings of which zahir is the more apparent.* Qarrafi 
dened gdluir as ‘an expression that alternates between two or more mean- 
uy, andin one of them the zdhir is more eminent.® 

Lier] meaning may offer alternatives, such as the case of a word with a 
ihaed meaning (lafz mushtarak), or when one word 1s given as a name to 
Dany subjects. The Qur’an states: ‘But pay the due thereof on the day of 
Wharvest.'® This has an apparent meaning related to duty, but it is unclear 
teknon to the amount. In relation to the apparent meaning of the provi- 
“wall three - the meaning of the provision, the ruling deduced from that 
Mosion and the provision itself — are called zahir. 

Chuzili maintained that 2ahir is a provision which is open to interpretation 
ond the obvious sense (ta'wil), He stated that according to the approach 
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of Shafi, who did not distinguish between zahir and mass, zahir gives a 
meaning which 1s more likely to be understood, but the understanding 1s 
andetinite.” Elsewhere,“ he stated that an expression may have either a speci- 
hed and fixed meaning which precludes another meaning (called mubayyan 
or ng), or it may have tvo or more meanings. In the latter case, if none 
has precedence over the other, the expression 1s called mujmal; but if one 
meaning takes precedence that meaning is called zaltir. 

Amidi cntased Ghazali’s definition of za@hir, holding instead that it signi- 
hes its meaning according to the onginal (literal) or customary meaning, 
while supposing other less expected meanings.° Iji maintained chat: *Zahw 
is what signifies an indefinite meaning.’'° Taftazani defined zdhir as: ‘What 
signifies its meaning clearly." Like [ji, Ansari maintained that 24hir is what 
signifies an indefinite meaning. '? 

According to the Shaf'i school, zahir seems to be ‘a provision which 
agnibes an indefinite meaning, yet prefers other (meanings) which are 
non-preferable . Therefore, when an expression has more than one meaning, 
it called 2dhirin relanon to the apparent and preferable (rdjih) meanung, 
and mu qual? in relanon to the non-preferable (marth) meaning." 


Examples of zahir 


Dunng the presentanon of the examples of za@hir we may menton the provi- 
gons which provide apparent meanings: 

(a) The absolute umperative (jussive) mood (murlag sighat al-amr). The 
imperabve mood 1s apparent in obligation and may be interpreted beyond 
its Obvious sense as praiseworthiness and permissiveness, as in the following 
verse: O you who believe! When you contract a debt for a fixed penod, 
amie it down |...) But take witnesses whenever you make a commercial 
contract."! 

The umperative statements ‘wnte it down’ and ‘take’ apparently signify 
obliganon. However, most scholars interpreted this beyond its obvious 
sense, using the concept of ta’wil,’° and maintained that the purpose of ths 
kind of order 1s not an obligation but rather praiseworthy.'’? Accordingly, it 
isnot obligatory for Muslims to wnte down all contracts, but praiseworthy 
to do so. 

(b) The absolute prohubition (jussive) mood (muflaq sighat al-naly). The 
prohibioon mood is apparent (2ahir) in tahrim. It may, however, be inter- 
preted beyond sts obvious unport to mean blameworthy. Examples of this 
are the Prophet's prohibitions of prayers at certain places, such as graveyards, 
tollets, camel sheds, etc. The absolute prohibition mood 1s apparent in 
tohrin, It may be interpreted, however, as blameworthy, if this interpreta- 
non is supported by a reliable proof." 
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yj The general meaning mood (sighat al-‘umtim) provides an apparent 
ang Which includes everything to which it is applicable. The restric- 
yaad specification of its meaning would be regarded as ta’wil. An 
gpl of this is what the Prophet said in the following hadith: ‘No fast- 
quvalid for someone who did not intend it the mght before.’'? ‘Fasting’ 
,nndeinite noun in a negative context. Indefinite nouns in a negative 
eet according to Arabic linguistic rules, nonnally carry a general mean- 
a Hence, the word ‘fasung’ by its apparent meaning includes all meanings 
visung, be they compulsory, supererogatory, or the performance of vows 
God. Therefore, the specification (takhsis) of this tradition implies fasting 
lung Ramadan only. 

(di The apparent meaning may appear in nouns, verbs and prepositions 
-¢g.10,untl, up to. The apparent meaning of this word signifies the extent 
(diy). The apparent (za@hir) meaning is open to ta’wil. If the term ‘to, 
wh! interpreted as a joining or connection between two matters, that 
utrpreanion would be regarded as ta’1wil.*° 


The elect of zahir on legal reasoning 


{mennoned, when a provision generates more meanings, the most obvious 

wl probable 1s the apparent. Such a provision, however, is open to other 

zomg and may be interpreted beyond its obvious meaning when this 1s 

sjponed by rebable proof. This openness to ra’wil has an enormous effect 

ulegl reasomng, as seen in the following example.*' 

The Qur'an states: ‘Finding no water, perform tayammiuum with said tayyib 

a ub therewith your faces and hands.’*? Shafi‘i, a master of the Arabic 

inguge, stated that said is earthy dust (1rab, ghubar), and that sa‘id and 

ix ae smonymous. In his opinion tayammum may be performed with 

scartng like soil dust (said)? because this is what the verse indicates by 
apparent meanng. 

nim Malik claumed that tayammtin may be performed with anything 
shch asesup from the earth (ma sa ada ‘ala wajh al-ard) — like pebbles, stone, 
wi, dust - because said, according to him, means precisely this.** 
Therefore, he interpreted the same verse not according to its obvious 
avon, but to an extended meaning of ‘sa‘id’ by using ta’wil. 


The value of zahir 


‘urence to gitir should be obligatory, and its meaning should be applied 
“ maly followed?s except in cases where the definitive (qat‘i) meaning 
“tuted. The apparent meaning may be abandoned only in cases where 
‘ible proof suggests otherwise. In such cases the proper interpretation 
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> (ta’wil yalttlt) may be 


used and its meaning 

































unology of usal al-figh no parallel is drawn between zalir and 
ys drawn between khaft and zahir. The term hatin (essence, intenor, 
ally found an ‘ile al-kalaim. 


n al-Wasiy, Il:578: Lane, Arabic-English Lexicon. 11:1926—-30: Eb. 
al-Maumd, p. 736. 
ad, 1-320. 


na, p. 48. 
Wf Tangih al-Fusil, p. 37. He followed RAzi in this defiminon. (R4Azi, al- 


-Mustasfa, p. 187. 

I hk fr Usiil al-Ahkdém, I11:48—49. 

dicanon can be result of: 1) the bnguistic usage of the word wad al-lughah 
ne word asad (lion) is preferable (rajil) when used 1n Connection with the wild 
know and not as a reference to a strong man; 2) usage of words by the Lawgver 
ings which are different from the word's onginal and litera) meaming. An 
salah (prayer). Salah onginally meant apology and supplcanon (e, du‘a), 
term preferably associated with the known nrwal Muslims have ta 
mes a day: 3) by customary usage (‘ur al-isti mal. such as the word gha'it - 
to mean excrement, while onginally refermny to a lower part of the earh 
wima inn min al-ard) (Ansan, Chayat al-Wusial, p. 83: VWyi, Atuekehtasar al-Muntaha, 
ng to this definition, nass signifies its definite meaning Hence nass 1s the 


char 


b. Hashiyas al-Taftazani, 11-168. According co chis definition, zahiris pan of 
- 


Ghayat al-Wusiil, p. 83. 


wr al-Qur’4n al-“Azim, 1:446—450: Qurtubi, al-Jami li Ahkam al-Qur’an, 


hery. graveyard. middle of the road, bathroom. came] shed and on top of 
chi, al-Jamsi al-Sahih, 11:177—178 (no. 3446): Ibn Miayah, Srenan, 1:246 (no. 

Nayl al-Aundr, (1:142—143.) 

#, 1V2196 (no 2331); Ab& Dawud, Srersan, 112329 (no. 2454) (Shawkani. 

Usitl al-Ahkam, 1:55: tsnawi, al-Tasihid, pp. 221 224. 

l-Wusil, p. 45. 
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» ton Rushd, Bidayar al-Mujtahid, 1:71; Dassuqi, Hashiyat al-Dassiiqi, 1.175. 

yy Although this rule applies, there is disagreement amongst fugaha’ where the narrator 
ofa cenain ltadith prondes an explanaton which is not in harmony with the apparent (zahir) 
easning of the hadith. Some say the apparent meaning should be followed, while others give 

edence to the explanation of the narrator. (Basi, al-Mu‘tamad, 11:670; Amidi, al-Ihkam ft 
op a-Abkam, I:342). 

@ ton Qudamah, Rawdar al- Nazir, 11:29—30. 











CHAPTER 13 


The Explicit 
(al- Nass) 


The linguisnc deftion of nass 


Nass refers to explicit, declared, mamfest. The meaning of the root is ‘to 
rau , especially ‘to elevate the object so that is visible to all’; al-nass: the 
ongina wntten text. In the technical vocabulary of wsiil al-figh, the term 
refers to either Qur'an or a hadith text.’ 


The technical definition of nass 


Upon closer examunanion, the Shafi‘is’ understanding (+mutakallinuin) of 
wadil shows it is obvious that they are less clear on this question than the 
Hanafi. Ther concepuon of wadih would seem confused unless we accept 
the fact that the term ‘lass’ and its conception had a natural evolution. 

Shafi, the founder of the nutakallimiin schoo) in usiil al-figh, did not 
himself draw any disanction between zahir and mass. He used the one to 
refer to the other,’ looking upon them as two names for the same concept. 
This may have been because he took into account the linguistic meaning. 
From a linguisne point of view, he is absolutely correct.! He defined nas 
as an utterance the intended legal ruling of which is known independently, 
or by the assistance of any other indicator.‘ 

In hus Risalah Shafi descnbed nass as that which has definite and indef- 
mite meaning. He said: ‘The sum-total of what God has declared to His 
creatures in His Book, by which He invited them to worship Him in 
accordance with His pnor decision, includes various categones. One of 
these is what He has declared to His creatures by ‘nass’ [in the Qur'an], such 
as the aggregate of duties [jumal fara’id}’ owed to Him: That they shall 
perform the prayer, pay the alms tax, perform the pilgrimage and observe 
the fast. And that He has forbidden disgraceful acts — both visible and 
hidden- and in the textual [prohibition of] adultery, (the drinking of) wine, 


The Explicit (al-Nass) 99 


sg (the desh of] dead things and of blood and pork; and He has made 
wrto them how to perform the duty of (the major] ablution and other 
ravers stated precisely in the nass [of the Qur’an].”° 

Words like salt, zakat, termed here as nass, have no definitive meaning 
pcase they are ambiguous (mijmal) and as such they need further expla- 
pion.’ Their modus was made clear at a later stage by the Prophet both 
vatally and practically. He explained the number of prayers to be performed 
ach day and the amount of zakah and their time of fulfilment and so forth. 

Shah uses the term mass to refer to rulings to which either the Qur’an 
ota Iadith refers.* Later, the majonty of mutakallimtin® distinguished 
ketween 2dhirand nass, but they disagreed in their approach Co it, alchough 
tke myonty of them place za@hir and nass in opposition to mujmal. They also 
iometimes speak about Hass as mubayyan or as a category of mubayyan. 

Abd al-Jabbar defined nass as: ‘Speech whose meaning is understood.’ 
fiom the three stipulated conditions, it is obvious that Basri means by nass 
iptovsion which is not open to any other meaning. '° Shirazi maintains that 
nay 8 every expression which provides a ruling by its plain and explicit 
nang, in a@ way which leads to no other possibility.'' The following 
\enes are examples: ‘Muhammad is the Messenger of God"'*; ‘Approach 
nt the unlawful sexual act’? and ‘Kall not one whose life God has made 
gcred, except for a just cause [according to Islamic law].’'* 

Chazali’: mentioned that scholars have three different approaches in their 


usdentanding and definitions of nass:'° 
(i) The Sha6'is approach of identification and equivalence between zahir 


ind nays and calling 2@hir nass.'7 

) The approach that takes nass as a provision which is not open to a 
porenbally different meaning, such as numbers. As an example the number 
bve sa vss because its meaning is unchangeable. Also the word horse can 
ly mean that kind of ammal. It can mean neither donkey nor camel. We 
myy thus conclude that the provision of meanings which preclude other 
memungs, indicates nass. 

(1) The approach that takes nass as a provision which may not lead to a 
diferent meaning even if supported by a proof. If the provision leads to 
inother meaning, but that meaning is not supported by a proof, the provi- 
sion could sill be called nass. 

Chazili holds that nass denotes all three meanings. However, he prefers 
‘second approach, which maintained that nass is a provision (a meaning) 
lr s not open to interpretation beyond the obvious import, for example, 
And approach not the illicit sexual act’;'® and ‘Kill no one whose life God 
Nsmade sacred, except for a just cause [according to Islamic law].’'? Ghazali 
rekned the second approach not because the other approaches are un- 
“‘epuble in the Shari'ah or in the language, but because the second js 
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mre widespread amongst the scholars. Furthermore the second approach 
1s less likely to lead to confusion between nass and zdhir. 

The mayonty of Shafi‘is have followed Ghazali in the opinion that nas; 
a provision which is not open to ta’wil. Ibn Qudamah defined sayy as: 
“The meaning taken only from the provision which 1s not susceptible to any 
other possibility’,’° as in the verse ‘making ten days in all’.*' “Ten days’ is 
nays because its meaning is unchangeable and not open to ta’wil. 

This is tus opinion. although he maintains that zahir may be called nas; 
because nas means 2ulitr in Arabic. 

Qarafi offers three different definitions of nass:?? 

(1) Nags is what provides definitive meaning and is not open to another 
definite meaning, as in the case of numbers. 

(2) Nass 1s what provides definite meaning although it might denote 
another meaning. The example of this 1s the plural (siyagh al-juma‘) which 
indicates the smallest definite amount of plural,?? and may include more 
than that, such as the word tkiwah (brothers) in the following, verse: ‘if 

the deceased left brothers or [sisters], the mother has a sixth.’** The word 
Trothes isin the dual sense, but it could indicate any number larger than 
WO. 

(3) Nass ts what provides meaning through any means. Most of the fugaha' 
used nass in ts sense. 

Ofthese defininons Ghazali mentioned only the first — that nass is a prow- 
jon which provides definite meaning and as such is not open to other 
meanings. Qarrafi, too, preferred this defininon like him. Some kalam 
scholars like Baydawi,”} [ji** and Ansari?” maintained that nass 1s; ‘What 
provides a definite meaning.’ Shawkani defined nass as: ‘What leaves no 
room for interpretanon beyond the obvious sense (ta'iwil).*® ‘Id defined nass 
as whatever connotes one meaning, and no more. He mentioned as well 
that fugalia’ use this term for expressions that strongly exhibit certain mean- 
ings.” 

From these vanious definitions one may conclude that the Shafi‘is differ 
io thew conceptions of niass. It seems to me, however, that the conception 

which regards nas as a provision which is not open to ta’wil is preferable. 


Nass in the Qur'an and hadith?° 


When defininons of nass are compared the deep divergence between the 
Hanafi and the mutakallintin approaches to nass becomes evident. One may 
alo note that the mutakallimin themselves are in deep disagreement over 
this matter. This divergence led, among other things, to a disagreement 
about the nas which figure in the Qur’an and /radith. Some scholars main- 
tained chat the occurrence of ass in the Qur’an and hadith is very rare. Only 
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sinuted number of examples of rrass can be identified, such as the follow- 


gvese and tradition which provides a clear and explicit meaning. 

The Qur'an states: ‘Say (O Muhammad]: He is Allah, [the] One’?! and 
Muhammad 1s the Messenger of God.’}? The Prophet said, ‘O Unays go 
goths woman. If she admits adultery stone her.’3 Other scholars, however, 
qumlam that there are more instances of nass. They argue that internal 
(tstual) and external evidence raises the text to the level of nass. The former 


cholars do not take this argument into consideration. 


The value of sass 


Adhetence to nass is obligatory and its meaning must be applied. This 1s 
because, according to the majonty of the Shafi‘i school, mass yields a defi- 
nite meaning which is not open to fa’wil. Yet, even if the meaning ts 
idebnte, it should be applied until a reliable proof indicates otherwise. 
Ths s due to the consensus of scholars that an indefinite meaning must be 
ippied until a rebable proof suggests otherwise. A meaning may be avoided 
only if abrogation (naskh) is ascertained. 


NOTES 


1 ML‘A, al-Mu‘San al-Wasit, 1:926, Lane, Arabic-English Lexicon, 11:2797-99; E1, 


Vitti; Ba labaki, al-Mawnd, p. 117). 
» Ghuzali, a-Mustayfa, p. 196. 
1 See the linguisac meaning of zahir and mass in Lane's Arabic-English Lexicon, |1:1926 


will2797. 
4, Basi, al-Mu'tamad, 1:319; Ghazali, al-Mustasfa, p. 196. 
« Qurinic verses related to duties hke prayer, alms tax and so forth are mujmal and, 


cordingly, have no definate meaning, although Sha6‘i called chem nass. 

6, Shibii, @-Risdlah, pp.67-68. Also, Basri, al-Mu‘tamad, 1:3 19. 

1 One my say that God has commanded the obligatory prayer by nass even if His 
conmund And offer prayer.” 1s mymal. The answer is chat it is not mujimal in relation to 
clon, but in relation to form, ome and other matters. 

3 Shafi, al-Risalah, p. 81. 

9 Bay, a-Mu'tamad, 1:319; Ghazali, al-Mustasfa, pp. 187,196; Razi, al-Mahsuil, [:1:3 16; 
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“aning, none of which can have precedence over the others, is called mujmal. [f the 
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MAPTER 14 


Comparison between 
Hanafi and Shafr‘i 


inthe Shafi'i madhthab, zahir is an expression with an indefinite meaning. 
Ths meaung may be based on the essential litera] meaning of the word,‘ 
mon customary use of the word.~ When the word keeps its preferred mean- 
we ts termed zalir, when it takes on a non-preferred meaning tt Is 
ewudl or interpreted. If no meaning can take preference, it 1s muuyjnal.? 
Ove my conclude that z@lur in the Shaft madhhab represents only one of 
tx Hanati categories of nass, because the schools accept that different expla- 
mons are possible. 

According to che mayonty of Shati‘is, nass yields definite meaning — lke 
umber and nouns. Therefore, it is like sufassar in the Hanafi madhhab. 
Midisar, in its technical meaning. is not widely known in the Shafi‘i 

eafhhab, who impute a diferent meaning to mufassar from chat of che Hanafi 

euhhth Shafi used it as the opposite of muujmal,? while Razi used 
ai{usar fo refer to (wo categones of provisions: 

(i) The clear (wadih), which is a provision that needs no further expla- 
mu000. 

(2) An expression which, in order to be understood, needs further expla- 
woon than that which has already been provided. ° 

Mankam in the Shafi'i madhhab gives a clear meaning either in a definite 
on indeimute way. One may observe chat nass and zahir in the Hanafi 
sulthab are both called muhkam while che Shafi‘ madhhab does not distin- 
gush benveen the two. It is obvious from the definition given by ITji that 
the elds a clear meaning in both nas; and zahir.° 
lomy opimon the Hanafi division of wadih is more accurate and precise 


eS >] 


‘ete flowing reasons: 


li) tis clearer in both definition and categorisation. A degree of clarity 


‘nore easly attainable by reference to the detailed definitions provided by 


4 Hanafi, 
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ludes more meanings acquired throug}, the q 
et 
Her 


ir al-Tahrir, 1:144; Asfahani, Sharh al-Minhaj, 1.185. 





aroduction to the Hanafi Approach to 
Unclear (mubham) Words 


em means an obscure, dubious, vague or unclear word: speech or 
aux cut dubious. vague and not clearly expressed or understood. ' 
Te ucbmeal definition of meblnan is based on ats liceral meaning. It ts a 
=sso00 with a dubious meaning and an objecnve obscured by the 
—apon sell or due to an extemal incidence. Both che meaning and the 
deure of the mubhann are attainable as a resule of research. These provisions 
pat convey by themselves clear meanings. and in order to he understood 
ofoma) explanatons are needed. 

\nenponed betore, an authonanve cexe Which a mujtahid is unable co 
cisond w termed mubham. The indicanon of a lewal ruling tn the case 
Smiths concealed. This as due exther to the provision iselt or to an 
satenl reason. On this basis Taftazani> divided mubhamn mc wwo proups. 
ety fra group the obscunty 1s due to the expression itself and includes 
adel numa! and mutashalih. Obscunry in the second proup is due to an 
sadeonl reason and includes khufi only. 

The obscunty of the first proup can be removed by Ieyal reasoning 
WE Wilegal reasoning 1s sufficient for this cask, what was unclear 
sabes) 5 called mushkil. If che legal reasoning is insufficient. buc support 
=m an authonaove text is needed, the obscunry is called muymal. (ff neither 
: © gl reasoning nor the authonrative cexe as sufficient, it is termed 
i 

beause Islamic scholars have provided explananons for the most authon- 
=r ws, one may conclude that obscuntry can be removed mostly by 
tol enone (ijnhad). Somenmes., however, it can be removed only by 
taplnanon from the Lawyiver. Without such an explanation the expres- 
am wi be mutashabih 

ltought be added here that che obscuncy in mubham 1s not always at che 

vel. This 1s why Hanafi scholars divided unclear legal texts (muhham) 
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ee — 
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INTERPRETATION OF ISLAMIC LAW 


: Rkhafi, meshleil, muymal, and mutashabih. The mos 
h, followed by nugjmal, mushkil and khafi. We will now 
categones, their degrees of vagueness or obscunity, and their 
reasoning and the deduction of legal] rulings from authonta- 
/make such an exploration valid, we need to focus on the 
und in the process of juridical deduction (istinbdar al-ahkam). 


ry is khafi. 


GHAPRTER 15 


| The Hidden 
. (al-Khaft) 


n states that some of the verses are enutashabih: “Ie ws He who sent to you 
Book. In i are verses that are enurely clear — they are the foundatons of fhe hnguisac definiaon of khaft 
e are the verses of ahk@mn (commandmencs), fara‘1d (obligatory duaes) and , 
ne punishment of thieves. adulterers. etc.)]| — and ochers chat are not enarely 
uae)” (Qur'an I11:7). 


(4 retets to udden. covert, latent. unperceived or barely perceived. 
eee wsible.' 


The techmcal defininon of khafi 


<i scholass proffer different yet sumalar definitions of khafi. Dabbtsi 
eoola x An expression whose meaning is obscured not by the langzuape 
tdibat heause of an external factor. This would cause che meaning co be 
@ Siowandable, unless analysed.- Bazdawi detined kiafi as: “An expres- 
az shoe meaning 1s dubious nor duc to the language mood but due co 
zaemul fetar That meaning can only be yrasped if analysed."? Nasafi 
acroned that khaff is: “An expression whose meaning is Obscured due to 
:memal maner rather than the languaye mood itself. That meaning could 
xmped wa result of research only.‘ 

from thee definitions one may conclude chat khuff in che Hanati madhhab 
saabanc apparent meaning (sa/ir), buc that apparent meaning 1s disrupted 
ametem fctor which causes obscunry and vagueness when we extend 
ryarent meammng to its implied applications. Therefore khafi 1s an 
aemmon with an apparent jyudpemment applicable to more than one case: 
sa where one case as clear, and the others are obscure. The obscunty and 
wars in these applications may be eliminated only through exercising 
Pil by refemng to authontanve texts, and raking into consideration the 
z= md objecoves af the Shari ah. 


SS eee 
ee 


cumples of khaft 
| WeQur'an sates: ‘Cut off the hand of the chief, male or female, as a recom- 
vas for that which they commut, an exemplary punishment from God. 

































AND INTERPRETATION OF ISLAMIC LAW 


-Powerful, All-Wise.'’ This verse speaks about the thief (sariq) 
nent, According to the Islamic junsts (fugaha’),° the word sanig 
ent meaning when applied to a person who secretly takes from 
goods which are kept in their normal keeping place. The word 
rent with respect to the thief who 1s known by that name. bur 
ured in the case of the thief who is known by other names, such as 
et, grave robber, etc. Therefore, 1¢ 1s obscure whether or not ‘thief 
nckpocket, grave robber and so on, and whether such a person 
punished like a thief (sang) by the cutting off of his nght hand.” 
eaning of theft is well known. The basic elements of theft, 
are present in many other illegal acanvities. People may seize the 
1s of others (mal al-ghayr) illegitimately in vanous ways. These 


theft. Should they then receive the same verdict as the thief, or 
uid the verdict be different? 
ple which may be cited here is that of the pickpocket (tanav).' 
ket has the characteristics of a thief — he seizes the possessions 
giumately. However, he 1s not called a chief. His actions may 
charactensnes which we would not find in a theft. because a 
akes the possessions of others by surpnse. unexpectedly, by 
mckery, when the owner 1s fully awake and thinks himself 
protecting his possessions. These further attnbutes are what 
pocket a ‘pickpocket’. Similarly. the grave robber (nabbash)’ 
a 
valuables from graves. Should he receive the same verdict as 
boned in the verse? 
0 the question of the person who borrows something from 
ne and then denies that he has borrowed it. Should he face the 
it prescnbed for the thief? 
ituation applies to “haller’ in the hadith: * The killer shall not 
Does that word include unintentional killing. killing caused by 
¢, killing by a mad person, lawful killing, justifiable killing, etc.? 
of ways in which a person 1s killed. chis tradition is hidden 





ambiguity in these authontative texts in relation to their 
ns (pickpocket, grave robber, etc.) arises from the fact that 
have different names and attnbutes from chose mentioned 
he basic linguisne rule is chat every name is given to a par- 
ct and that certain attnbutes indicate ditferences. These subyect 
lames and attributes and because of that the results have to 
we do not know whether they were given different 
uef, killer, etc., because the magnitude of the theft or 
or smaller in their cases. 
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-only way t0 remove this vagueness 1s by exercising tjtihad to ascer- 
sheer or not these deeds include the characteristics of theft, killing, 
, fee has an important beamng on the verdict attached to that action, 
whether it should be classified as a theft or not. If in the deed all che 
sopulated by Shari ah are found, the person should receive the 
yeuict; iT not the verdict should be different.” 
py campanng the pickpocket with the thief, Hanafi jurists found chace all 
sats of theft are present in the action of the first. A distinct name ts 
gpnhe pickpocket, because the meaning of theft (skill and proficiency 
|. alg, danger, crime, offence) is more evident in the deed of the pick- 
isi tun in thett itself. The pickpocket takes from others goods which 
elqtim well-protected places. while the owners are awake and careful 
cuiing ther possessions but careless for a moment. So he steals with 
dui devemess, by acung just when the owner is not on his guard. 
fo te character of the theft becomes apparent to us, the ambiguity 1s 
ami nd we become sure that the pickpocket 1s in fact a chief. but 
x10 0 ordinary manner. He steals at the moment when che owner 1s 
zs altep or absent. The opinion of the Hanati junsts was therefore 
sra0us tat he should be classified as a chiet and receive the same 
aha 
Tesupnty of Hanafi yunsts'! maantain that the yrave robber should not 
eam be punshment fixed by law (huadd) but by non-fixed punishment 
sot They hold that the meaning which explain the rulings (sandy 
ee 00 heft are not fulhled in the case of wrave robbern.'® A dead 
xin anol be seen guarding his belonuings in the grave, nor does he 
md mienpon to do so. His ownership of his belonyinys is lewally 
exglae Theft implies that the stolen ttem(s) were kept in an adequately 
z pat. whereas the descnpoon yrave robber (nubhish) unphes chat che 
sapod were not preserved in an adequately safe place. Because of chese 
non the ruling for the grave robber cannot be the same as that tor che 
aabrrelerence to the alluded meaning (isharat al-stass).'” 


Te raue of kta 


"Ss thould bebeve that the incended meaning of khaff is correct even 
| '4xmeanng 1s obscure. They should make every effort to discover the 
*aied meaning until the obscunty is removed.'® Khafi should not be 
"=i o dubious and obscure application before further research and 
"We ikid When it 1s confirmed that the meaning of a word applies 
“teat been obscure, the ruling may be extended to that application. 
| tesoning the mujtaltid should depend on the aims and objectives 
"Sack and the authontabve texts relevant to the subject matter. 
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CHAPTER 16 


The Problematic 
(al-Mushkil) 


The linguistic definition of mushkil 


Mushkil refers to problematic, complex, hard to solve, difficult, intnicate 


equivocal. 


The technical defrition of mushkil 


Hanafi scholars have offered various definitions for mushkil. Dabbasi defined 
it a5 an expression that ‘has a meaning which 1s ambiguous to understand 
for the listener. The ambiguity is caused by the subtlety of chac meaning or 
the metaphor, not by the deceptive action of the originator ’.~ Nasafi defined 
It as an expression that ‘involves various equal meanings .? Sarakhsi main- 
tained that mnushki! 5 a name for an expression whose intended meaning 
cannot be idennGed because it has a mixed meaning. It may be identified 
only by a proof that can highlight st among other meanings.‘ 
Based on these definitions a comprehensive definition for mushkil may be 
formulated to the eHect that mushkil is a self-obscur a! expression. Its 
’ obscunty 1s due to 10s vaniety of meanings. The intended nzt:ning of mushkil 
cannot be idennfied without external evidence to distinguish it from others. 
This can be done through further reflection. The mushkil * 1s the opposite 
‘of nats. By referring to the scale detailing the categones of the smulrkam, 1 
aan be seen to be one degree above khafi, just as the mass 1s One degree 
dearet than zahir. Mushkil is more ambiguous than klafi, because che 
y in mushkil is in che provision itself, which is inherently ambiguous. 
the obscunty 1s due to an external factor occurring when the basic 
t meaning ts clear, The obscurity in the same provision is greater 
d by an external matter. 
ry ae cae ashet swear shan cs 
. ytahid will examine the external 
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mje or fewer meanings than the apparent meaning of the provi- 
, he case atom sseil. a mnujtahrid will consider the provision itself and 
anous neanings, which cannot be understood without proper research 
pdconsderation involving the external evidence and proofs. Hence, in the 
cotthe mlkil ordinary research is insufficient; further scrutiny and care- 

| jJewnunation are required in order to distinguish between closely related 
ean which are indicated by the same provision. An example of a 
bbl meaning is that of a person who leaves his country and mixes with 

| peoplewho are similar to him. Before finding him, one must find his place 

aij then appraise everyone in order to distinguish him from the rest. 


The ongins of ambiguity in mushkil 


Tbeobscuty in mushkil is in the provision itself. The intended meaning of 
deprovsion is obscured due to one of the following reasons: 

i) Homonym’ - When a word is onginally coined to serve more than 
“o¢ meaung. The speaker normally means one of these meanings, while 
lelstener does not know which one this is. The confusion may be due ro 
the fact that the intended meaning is mixed with others, leading to obscuntcy. 
The lstener wall then be in need of legal reasoning (ijtilad) to discover the 
urended meaning and distinguish it from others implied by the word. This 
sthe case with all homonyms when the expression does not contain a proof 
ponng to the intended meaning. In such situations a proper exercise of 
yfhed is required to distinguish the intended meaning from that which 1s 
ox mended by using all relevant external evidences that suggest the 
intended meaning. 

(o) Rhetonc metaphor — When the metaphonc meaning of a word is 
ued frequendy, causing the word to be commonplace in its metaphoric 
meaung, as distinct from the onginal meaning of the word. 

The intended meaning and other meanings may be distinguished through 
dep reflecnon and scrutiny by relying on outside proofs and evidences. As 
result of this process, the preferable meaning emerges and becomes clear. 
Atthis point muslkil 1s similar to Rhafi, but it 1s above it because there 1s the 
need for further thought on the mood and its forms and categones. 


Examples of mushkil 


The Qur'an states: ‘If you are in state of mtual impunty (jandbalt),” purify 

yourselves ( fa-t(ahhani) ™™ This verse 1s mushkil in relation to some parts of 
the body, like nostrils and the mouth cavity.” The reason for this is that 
extenor parts of the skin have to be washed and the internal parts do not 
Both the nostrils and the mouth cavity are considered similar to the a 
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; | ere is nO need to wash either the mouth or 
the nostnls dunng the faharah kubra. These parts are considered similar also 
ty the extemal parts of the body.'? Because of this consideration" the 
requirement to wash them during talraral keubra is based accordingly on the 
rule that all external parts have to be washed. 

In the case of janabah there is the problem of whether or not the mouth 
and nosé are sumilar to the internal or external parts of the body. since they 
have been found to be similar to both. According to ijstilhdd they were joined 
to the extenor in the case of janabali because the command related co punfh- 
canon ts emphatically as fa-rahhini (punfy yourself).'* Contrary to this, in 
the case of ablucion (wnat), che nostnls and the mouth cavity are joined to 
the inner parts of the human body. Therefore. one need not wash them. 


Ths és also supported by the following arguments: 
(1) No language emphasis exists for the face, since only the word ‘wash 


5 ised (fa-ghsihi wujfihakum). 
(2) in wuda" the wayib is washing the face (1vajl)'* and there 1s no visible 


arface in the case of the nostmils and the mouth cavity. 

(3) {0 janabah, however, the wajib is washing the body. The body is a 
name given to both the extenor and inner parts, but what is difficule or hard 
t wash is excluded due to the impossibility of doing so (a adhdhur). For 
example. if the exterior part of the body 1s injured, it is excluded from 
wahmg, wiping the wound ts sufficient. 

f4j Since ablution is more frequent than washing the enure body 
ablunon becomes more eligible for convenience and exempuon. 

The Qur'an states: ‘So go to your tilth when or how you wil."'* The 
word anna, menaoned in the Qur'an twenty eight umes, 1s a homonym 
fe mushtarak).'7 It is a mushkil when it forms part of an expression, because 
could mean diferent things. For example, in the verse: ‘He said: ““O Mary! 

were have you received this?”"'® Here annd is used to mean ‘from 
_ Anna is also used to mean ‘how’, as 1n the verse: ‘He said: ““O my 
! How can I have ason when | am very old, and my wife is barren?’’’'? 
7% a homonym, there are different interpretanons of the first verse:?° 

maintain that anna means ‘how’ (kayfa). Therefore, the verse 
any position you want’. This meaning was cited by many inter- 
Quran like Ibn ‘Abbas, according to whom the verse means: 
her however he likes, in any manner, as long as it is not 
‘dunng her menstrual penod.’ 
ve been recorded from ‘Ikrimah, Muyahid, Ibn Ka‘b and 


Maintain that annd means ‘when 1.¢., at any time 
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cone marntann that anna means where tayria), so the first verse means 
se ghee you want, the vagina or the rear’. According to this interpre- 
“having sex with one’s wife from the rear is allowed. 
jSone hold that st means ‘how’ — 1.e., go to your tilth and you may 
galit however you bike, in the vagina or out of it. This opinion is 
ted to Ibn “Abbas and Sa‘id ibn Musayyab. 
inthe Gist verse, however, annd is translated as ‘when or how”?! and inter- 
antdthus by commentators of the Qur’an. They said that the verse means: 
je sexual relanons with your wives in any manner, in any position, and 
yiny ome, a long, as it 1s through the vagina and not the rear.’?? This is 
wopmion of the majonty of Islamic junsts as well.?? 

The ambiguity in anna is removed by careful examination of internal and 
qemal endence and the reason for the revelation of the particular verse 
iAvh al-meiil). Some aspects of the internal and external evidence prove 
dut umn the Girst verse means ‘how’ and ‘when’, and not ‘where’. 

(i) Women are called ‘tilth’: ‘Your wives are a tilth for you." — i.e., chey 
ae tke place for your husbandry (culnvation). Mencioning the place of 
avaton proves that approaching one’s wife through other bodily regions 

| siorbidden. The permussible region is also indicated by the verse: “And 
| aden they have punfied themselves, then go into them as God has ordained 
ho you." 
Women are compared with arable land because the sperm ts placed in 
eu wombs just as crops are planted in arable land. ‘Seed’ can be planted 
oaly i a Woman's uterus (because it is a fertile place), not the rear. This 
igument is supported by the fact that the main purpose for sexual inter- 
oune in Islam is to produce children and not merely to satisfy sexual 


| 


desire,28 
(2) The second proof that anna means ‘when’ and ‘how , not ‘where , is 


based on the Islamic principle of prohibiting harmful and annoying actions. 
hang sex with one’s wife during her menstrual penod is prohibited™ 
because 1t causes harm and annoyance (1.e., this ts the ‘illat al-hukm), then 
seems all the more fitting that the sexual ace from the rear should be 
forbidden, because the issues relating to harm, lack of cleanliness and 


imation are more pronounced.”’ 
Ibn al-‘Arabi said: ‘I asked al-Imam al-Qadi al-Tiisi this question and he 


answered: “The sexual act from the rear with the wife is forbidden under 
any circumstances. God has forbidden vaginal penetration dunng the period 
of menstruation because of the temporary dirtiness that accompanies 1t. 
Therefore it is all che more fitting that the sexual act from the rear be for- 


bidden because of the inevitable dirtiness."” 
(3) This verse was revealed in response to some people's claim that if a 


person has sexual intercourse with his wife, approaching her from the b k 
aC. 
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Bayan an Ta’uil Ay al-Qur'an, 1V- 398-416: tbn Kathir. Tafsir al-Que'an 


of the Qur'an by Hilali and Khan and by the Presidency of Islamic 
and Guidance. 
i Ahkdm al-Qur‘an, Wi:ygi—94: Ibn Kathir. Tafsir al- Que‘an al-'Agim, 


— al-Qur'an, 1:174: Qurtubi, a/-Jami‘’ li Alikamn al- Qur'an, Wi.gi-94. 


¢ sexual act from the rear with one's wife 1s forbidden. bur this prohibi- 
¢ (zanni). Therefore. someone who denies tt 1s not considered a kafir. This act 
logy wrth sexual relagons during a woman's penod The reason (‘tllah) for 
on 1s the harm tt may cause. 

n states: “They ask you conceming menstruation. Say: That ts an adha 
r the husband co have sexual intercourse with his wife while she 1s havnag 
WFe keep away from women dunng menses and go not unto them unal 
d (0m menses and have taken a bath}.” Qur'an, I1:222. 

dusion 1s denved from the text by using the pnnaiple cenned dalalat al-nass 


bi, Ahkam al-Qur'an, 1:174 
Tafsie al-Qur'an al-’ Azim, 1: 351. 


15-16. 
oned many other exarnples of mushkel. Bukhari. Kashif al-Asedar, 1.52-5}. 


1 al-Qur'an at. Actes, 11.89 
j narrated from Abi Hanitah (zahir al-niwayah). [bn Amir al-Hay. Tagrir 


¢d many other examples of mushkil. Bukhari, Kashf al-Asrdr, 152-5}. 
ar, 1.216, Sarakhsi, Usi@l al-Sarakhsi, 1:168 





CHAPTER 17 


The Concise 
(al-Mujmal) 


The linguistic defution of imuujmal 


\wynsl cefers to summansed, outlined, abridged, condensed, epitomised, 
iocse, bnef, short; a word, phrase, or speech which includes or implies a 
sumber of unexplained things requiring elaboration.’ 


The technical definition of miujmial 


Hin scholars suggest vanous definitions for mujmal. Dabbusi defined it as 
wexpression ‘whose meaning cannot essentially be understood due to un- 
umiliar language or metaphorical semantics.’* Bazdawi defined muyntal as 
uw expression which ‘carmes vanous concise meanings, and the intended 
naming becomes so ambiguous that it cannot be comprehended from the 
ume expression but is rather armved at by refermng to the explananon, 
teatch and thinking.”? Nasafi offered an identical defininon to that of 
Bizdawi's, but excluded the word ta’anmul (thinking or contemplation].‘ 
Siakhsi maintained that mujmal is a word whose purpose cannot be 
undestood without an explanation from the speaker, due to metaphoncal 
xmannics or its unusual syntax.> 

From these definitions one may conclude that muymal in the Hanafi 
madhhab is an expression the intended meaning of which 1s intrinsically 
hidden and unclear. Consequently, it is difficult to understand without an 
explanation from the onganator, whether the ambiguity ts due to the special 
meaning intended by the Lawgiver, or due to homonymous meanings, or 
the unusual usage of the word. The only way to remove this ambiguity is 
by referring back to the explananon of the Lawgnver, i.e., to the authonta- 


ave texts. 
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ses cleatly highlighted the role of the Swinah in his Risdlah. In his 
| ee re obligations that the Alnughty established in His Book, which 


Companson between miujmal and mushkil 
; de clear by the tongue of the Prophet. The following examples 


By way of companson, ambiguity occurs in the used expression. It 1s not on . 
caused by an external matter, as in the case of khaft. The explanation coded by Shai are in fact a classical model for a process of interpreta- 
required in the case of mujmal can only be provided by che speaker. In the ~ ha can be found in many books of the figh — the daily number of 
Pee mushtil the explanation is attainable through analysis. Consequaail aes,’ When a mujmal is explained it becomes mufassar,® as in the 
the mujmal 1s more ambiguous than mushkil, and may be contrasted with nfomng examples: 

() Prayer isa duty upon every responsible Muslim. This ruling is derived 


mufassar, which is a category of wadth. 

» Quranic verses. In one of them, repeated in the Qur’an more then 
ad ames, prayer 1s demanded: ‘And offer prayers’. The verse: ‘Venly, 
be payer s enjoined on the believers at fixed hours’!® is even stronger in 
qjomng tus ntual upon the Mushms. However, one may ask what is 
cant by the word ‘prayer’ (salah), Salah in Arabic denotes call, invocation, 


Categones of mujmal 


In respect of causes, mujmal may be divided into three categones: 


(1) that which occurs through the use of the word 1n a particular legal 
context, not in its apparent literal meaning, in this manner conveying a applicavon (du'a’)."" Muslims, however, designated this name to the special 
technical or undical concept intended by the Lawgiver. known as nag! paver required by their new faith of Islam. Prayers are defined by [slarmic 
shart. na as: “Special acts and sayings [utterances] opened by takbir [Allah 
(2) chat which is caused by a competition of equal meanings (homonyms) lbh and concluded {ended) by taslint [assal@mi ‘alaykim).’'? Therefore, the 
with no possibility of preference to any one among them. and without any aord salah developed a new meaning (ma‘nd shar‘i)? because the Lawgiver 
indicanon of which one might be the correct one; and wed it for a purpose other than the onginal one. Ibn al-Athir defined salah 
(3) that which is caused by the oddiry of a totally unfamuliat word. by considennng its new meaning and the known ritual which linguistically 
refers to supplication..'4 


The ambiguity in the word salah is largely caused by this new legal mean- 
ngoccumnng in the Qur’an. The Qur'an states: ‘And offer prayers perfectly. 


Examples of mujmal 
However, no verse explains the details — i.e., the forms, parts, number of 


mal \ one (nag! shar 7). At this 
Reha cr ou Be any ae ae. a a shades payers, or their tumes, number of obeisances and prostrations, its conditions, 
of meaning under the influence of Islam, because the Lawgiver used them wpulanons, duties, etc. Instead, the Qur'an contains sien statements 
for purposes other than the onginal ones. Words like prayer (salah), alms | about the omes,'’ the manner and way of performing prayers."° : 
tax (zakah) had certain hteral meanings which were later enhanced and | The verses referred to here are ambiguous because of their concise - 
reproduced. This process of reproduction led to ambiguities that cannot | og. Consequently, they are in need of explanation, as provided by the 
easily be dispelled by research or reflection alone. The key to the meaning Swmah. The Prophet gave verbal and practical elaboration to those sd 
of miymal is the preroganve of the Lawgiver. As such, these ambiguities senses of the Qur'an which were in need of an explanation. In the case Oo 
cannot be removed without recourse to the Lawgiver’s explanation. saléh the Sunnah clanfied the number of prayers, their level of obligation, 
In Islamic law, the Sunnah is seen as the main source for resolving ther time, number of obeisances, prostrations and conditions. The Prophet 
ambiguity. Its predominating role in interpretation is attmbutable to the was keen to explain everything related to the prayer. He once prayed on 
large Islamic legal corpus. The Qur'an is no doubt pnmordial in its textual the mimbar and stated afterwards: ‘Indeed, | have done this that you 
authonry. However, the matenal used in interpretation is more voluminous may copy me and learn my prayer.”” In another hadith he said: ‘Pray as 
inthe Sunnah than in the Qur'an. you see me pray.'” With the Sunnah, the ambiguity of the previous verses 
The value of the Sunnah in this 1s clearly reflected 1n the wntings of all disappeared. 
Islamic legal scholars, whose principal support is the verse: ‘And We have (b) In dealing with zakah the Qur'an states: ‘And give obligatory chanty 


{zakah}.""* The word zakah literally means growth and increase 2° It some- 

umes means punfication (tazhir), as in the verse: ‘Take alms {sadagah]} fram 

ther wealth in order to punfy them.’?! aot oe 
“r When Islam appeared, the word 


zo sent down unto you {O Muhammad} the reminder [the Qur'an], that 
ene) cpl cSearty to mon what is sent down to therm, and what they 
may Bre Coaghe so 
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zakadh Was piven a ncw dimension, [oO A Certain . 
iteral meaning. Islamic jurists defined salah as- *) 
of wealth, which once reached, determines thy Minimum value Lnisdhl to 


be given to certain categones of people, which receive textual mention by 
the Lawgiver.** The new meaning also indicated the amount paid. 
Therefore, it is a homonym which indicates both the paid amount and the 
act of paying. 

The Islamic scholars held that zakah in Islamic law had nwo meanings: 

(a) Growth: the payment of zakalt causes wealth to grow through God's 
blessing on the donors. As the Prophec stated. ‘Chariry does not decrease 
one’s wealth’;? because zakdh is paid on goods which grow in value; 
because the rewards of the Hereafter are multiplied. The Qur’an states: ‘God 
depnives usurious gains of all blessings, whereas He blesses chantable deeds 
manifold. "4 The Prophet said: ‘God receives charity by His nght hand, and 
then causes it to grow for each of you. Juse as you raise a horse, cole, foal, 
or young weaned camel, so the morsel [of charity] becomes as large as the 
Mount of Uhud."’’ 

(b) Punficanon: because it purifies a person from nuserliness. or because 
it punfies a person from sins. 

From numerous Qur’anic verses 1¢ may be concluded tha : 
commanded the zakah. That commandment, however, was general.-” The 
Quran explained which groups of people were to receive zakali,’’ and gave 
strong warning to those who fau to pay ic.-8 e. . 

Despite the clear order and warning in respect of zakah in the Qur an, 
the meaning remained unclear and ambiguous. This resulted from the fact 
chat the Qur'an does not give the detauls of zakah, i.e., who should pay 
zakah, the amount to be paid and the time for the payment. As discussed 
above, the ambiguity in these verses was removed by the Sunnah. The 
Prophet explained these questions in detail. On the authonty of Salim and 
his father. Zuhri reported the following tradition: ‘The Messenger of God, 

upon whom be peace, had the rules of sadagali wntten down but could not 
send them to his governors. After the Messenger’s demise, AbO Bakr 
dispatched them and applied them, a practice which the caliph Umar 
also followed and wanted others to follow, as indicated in his will.’*? Many 
simular traditions are quoted from the Prophet on this matter,?° such as the 
following hadih fom Ali, who reported that the Prophet said: ‘There 1s 
nothing upon you in gold, until 1 reaches twenty dinars. Thus, if you have 
twenty dinars at the end of the year, then half a dinar may be levied [as 
as. a oe os ne be calculated in this manner. There is 
ted omc he oeujn ‘ _ gencd for one year.’}' Shaf'i 
sf yina i commenting that they were clanfied 
hese relate to the required number of 


SALETNIC cs mnected with tb 


: 
‘Ying outa tixed amoum 


C God leas 


Me tongue of God's Apostle. 


the relevant sources. 
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- her Mes and the modes of their performance, the amount of 
“gant the Mes of payment, the performance of the major (liajj) and 
~ jnwnl) pilgrimages and when these duties are required.?” 
pyarore, many verses related to the commandment of God are miymial, 
gyarludts verses about worship, dealings (business), cnme, war and peace, 
mona) relauons, etc, Where these verses are not explained by the Qur'an 
wf they are explained by the Sunnal: — none are left unexplained 33 This 
yohy the mytahid must refer to the Sunnah when exercising ijtilad.34 
Thx second category of mujmal is that which is caused by a competition 
acqual meanings (homonyms), with a lack of any external or textual 
nce upon which any precedence could be given to one of them. This 
aanoyy does not appear to exist in authoritative texts any more, because 
Prophet 1s seen to have fulfilled his duty and explained whatever needed 
lnanon.® The Qur'an says: ‘And We have also sent down unto you 
| OMuhammad} the remunder and the advice (the Qur'an], that you may 
ayn clearly to men what 1s sent down to them, and that they may give 
owght.” This category 1s manifested in our speech, when words which 
| any more than one meaning are used, like the Arabic word sarim, which 
vans momung and evening, and like the word nahil, by which Arabs called 
ison sated with water and the one who 1s thirsty.2” 
The durd category of mujmal is that caused by an unusual and unfanular 
wd, one which is inherently vague.!® The Qur'an states: “Truly man was 
mated, very impatient {halii‘an}; he is discontented when evil touches him 
| ai ngeardly when good touches him."¥ The word ‘halii” can mean greed 
dsonginess, or amaety and impatience. This word is intrinsically odd; its 
Ctang 15 unintelligible without some explanation. Because of this the 
Quran provided the explanation: ‘discontented when evil touches him and 
| ‘pardly when good touches him.’ Therefore, ‘/alii° is a person who shows 
queme impatience and anxiety when something bad happens to him, and 
ows extreme miserliness when he receives something good. Ahmad ibn 
hhhya was asked what ‘hala‘’ was and answered ‘God explained it, and no 
. Uplnauon can be clearer than thar. It is a human being who, touched by 
mi, becomes fnghtened; and who, on gaining something good, becomes 
mserly and mes to keep everything to himself."#° 


x 


The value of mujmal 


Hanah scholars consider miujial to mean that which is inapplicable unless 
tiphained by the mujmil, t.e. the one who uttered ic, the onginator. They 
uy, as well, that the intended meaning of the Lawgaver is a truth even if we 


do not know it.'' Muslims are required to search for the explanation fr 
from 
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vy Shinbi, ul Muwafoqat, Wh218 
yy Tha the Prophet's duty was to explain whatever needed explanation is reflected in the 


oro emphasis an the Sumush This has led to the compilation of a large number of 
aboons of which the accuracy 18 certain. Despite this, not all the Swnnah reached every 
aor Consequently, this kind of mujmal may have existed in relation ta those who had no 
aa to same of the Prophet's traditions. This can be called temporary muymal. One may 
que that the explananon someumes 1s insufficient, and that further scrutiny and ijtihad is 
needed (as in the case of musitkil) Despite this, the statement that the Sinah explains what 
wedi explananion remains valid Even when the explanation is insufficient, the homonym is 
ox axh that the iutahid cannot give preference to one of its meanings. 

j@ Quran, XVI:44. 

)) Fayrizabadi, al-Qamits al-Muhit, 1V:139; Bukhari, Kashif al-Asvar, 1:4). 

HW The ambiguous maad (sighal mujmalah) becames mufassar when it is followed by 
sthvent and cern explananon from the Lawgiver which removes ambiguity from that 
mood and clates any possibility of ta‘wil As stated earlier, ‘Lawgiver’ in Islam refers to God 
ad Hs Mewenger. According ta the Qur'an the Messenger does not speak from himself bur 


cansmity whatever God tells hum 
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40 Bukhari, Kashf al-Asrar, t:50; Ibn Kathir, Tafsir al-Qur'an al-“Azim, 1V:542. 
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CHAPTER 18 


The Intricate 
(al-Mutashabih) 


The hnguistc definition of mutashabil: 


Afutashabih refers to similar, alike, akin, analogous, parallel, comparable, 


idenucal, intncate. Mutashabihar in the Qur’an refers to the verses that are 
ambiguous — i.e. open to different interpretanons; or unintelligible verses, 
as openings of some chapters. ' 


The technical defininon of mutashabih 


The most ambiguous category of mubham in the Hanafi madhhab is 
mutashabih. Sarakhsi descnbes mutashabih as ‘the name for [an expression] for 
which there is no hope of understanding the meaning.- Bazdawi.’ Nasafi,* 
and other Hanafi scholars’ provided identical or similar definitions to that 
of Sarakhsi. In thar view, mutashabih is an expression which does not 
disclose sts meaning on its own, and there is no textual or external evidence 
that can help disclose st. That meaning remains a total mystery for us. The 
Lawgover alone knows 1t. 


Mutashabih and the science of ‘ilm al-kalam 


Mutashabih in this sense does not exist in the authonteative texts of Islamuc 
law” This ts why no appropnate example of niutashabih can be traced 1n any 
references of usiil al-figh. The only examples of mutashabih to be found’ are 
not related to figh. Instead they pertain to the field of tawhid and ‘ilm al-kalam. 
Some examples of mutashabih in “il al-kalain are individual (abbreviated) 
letters (mugajia al)’ found at the beginning of some Quranic chapters and 
in some verses which refer to God and ascribe certain attnbutes to Him? 
The nouon that only God knows the actual meaning of mutashabih 1s clear 
from these two examples. To say that these letters have a certain meaning 
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hypothesis. The individual letters in the Qur’4n mean nothing on 
oy? the mystery has not been unravelled for us by God. Only He 


wa 
+ feu teal meaning and knows best what He referred to by them. 
il a Sidi said: ‘God has placed His mystery in every book, and 
se nytt in the Quran are these letters,’!° 


nilaly, some verses indicate an apparent similarity between God and 
yscreatures. These are the anthropomorphic verses, which, if taken literally, 
yoad seem to ascnbe human attributes or acts to God. Consequently, it is 
spenanve that the apparent literal meaning should not be taken as the real 
cxanng of the verses since the Qur'an clearly denies such simuancy: “There 
ynotting bke unto Him, and He is the All-Hearing, the All-Seeing.’”"' Ac 
ieame ome, God did noc explain what He meant by ‘His arm’, ‘His face’, 
ti. Therefore, theur precise meaning cannot be known. 
The opimon of the Grst generations of Muslims (salaf} is that God alone 

Wons what the verses mean. They maintain that the Muslims should accept 

eu capacity to understand their meanings. Therefore, they should not 
to interpret them in any sense. The next generation have been more 
a:ined to explananon and interpretanon beyond the obvious or apparent 
meaning of mutashabih (ta’wal). They held that the apparent meaning of these 
‘més unknowable; thus they must be interpreted beyond their obvious 
wae Consequently, they draw suitable metaphorical meanings. For example 
bey interpreted, ‘the hand’ as His might, ‘the eye’ as His comprehension 
ud protection, etc.'* These interpretations were rejected by later scholars, 
who regarded them as neither satisfactory, nor certain, safe, or essential. 

The reason for this dispanty is disagreement regarding the verse which 
peaks of the mutashabihat verses: ‘It is He who has sent down to you the 
Book. In it are verses that are entirely clear (sulkamat), the foundations of 
the Book; and others which are not entirely clear (mutashabilidt). As for those 
whose hearts contain deviation, they follow that which 1s not enurely clear 
thereof, seeking fitnah and seeking its hidden meanings, but none knows 
i hidden meanings save God. And those who are firmly grounded in 
knowledge say: ‘We believe in it, it is all from our Lord.”’? This verse 
maybe punctuated in two ways — with a full stop placed after the word 
God’, or after the word ‘knowledge’. 

Those who accepted the first postulation maintained that the interpreta- 
ton of unclear verses 1s known only to God. They placed the full stop after 
the word ‘God’; whereas those who placed the full stop after che word 
‘knowledge’'* maintained that those who are firmly grounded in knowl- 
edge also know the meaning of unclear verses. The more reliable opinion 
s that the unclear verses are known by God alone," and the full stop would 
be correctly placed after the word ‘God’. The efforts of so 


= 2 me interpreters 
to explain the mutashiabihat are lite more than Buesses tha I 


C do not rest an 
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scientific proof, since the meanings of these verses a 
author of the text.'® 

According to islamic law, no person mnay interpret the Qur'an according 
to personal opinion in the absence of a rehable proof. The Prophet said, 
‘He who speaks his own view of the Qur’an 1s wrong even af what he says 
is mght."'”? The method of Qur’anic interpretation of the first generatons 
(the sahdbaht and the tabi‘tin) and those who followed was always accompa- 
nied by proofs, whue those who rejected this method arbitranly interpreted 
the Qur'an without producing the necessary evidence. The Quran 
confirms this: ‘Those whose hearts deviate [from the truth} follow that 
which is not entirely clear thereof, seeking fitnal and seeking its hidden 
meanings.’ Moreover, ‘And those who are firmly grounded in knowledge 
say: ‘We believe in it, the whole of it [including the clear and unclear verses| 


is from our Lord.’ 


re known only by the 


Examples of muttashabth 


Scholars of usiil al-figh mention many examples of mutashabth. However, 


these examples are unrelated to figh. Since no mutashabih verse serves as an 
authonitative text, we may conclude that mutashabil lies beyond the scope 


of the science of ustil al-fight. 


The value of mutashabih 


The scholars of usiil al-figh mention a disagreement on the possibility of 
understanding the unclear verses. However, because they mention no 
example pertaining to figh, but only those relating to other disciplines, 
mutashabih is not a question for scholars of sil al-figh but for those of tawhid 
and ‘ifm al-kalant. 


Companson between categones of mubham 


The mutashabih is ambiguous. Its meaning cannot be known in this world, 
and Muslims are not obliged to search for it because God arrogated knowl- 
edge of it for Himself. Muslims are obliged only to believe that His words 
are the truth. 

Mujmal may be understood if the speaker offers an explanation 
Therefore, Muslims are obliged to search for such an explanation. Mushbil 


may be understood by research, reason and scruuny. Khafi can be unde 
stood by research only. ; 
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categones of inubham (Lehafi, mushierl, mujmal) ace apen to doubt (Kamal, Principles of Islamic 
Junipradence, p 103). 

16 Ibn Kathir, Tafsir al-Qur'an al-‘ Azim, 1:460-464. 

17. Tinmidhi, al-Jamni' al-Sahih, V.183 (no. 2950), Abu Dawud, Stan, 111:320 (no. 3652). 











CHAPTER 19 











Introduction to the Shafi‘i Approach to The Concise 
Unclear (mubham) Words (al-Mujmal) 


Tx hnguisne defninon of muajemal 


As we saw earlier mubham in the Hanafi madssiah is of four cypes. Shafi 


scholars of kalam classify mrubhamn into two types: rntajenal and mutashabih Mend refers to summansed. oudined. abndged, condensed. epitomised, 
These encompass al] the Hanafi categones of nisehsran However. Shafi is | sane bnet short: a word. phrase. or speech which includes or imphes a 
disagree among themselves regardiny this classification. Many of them see soa of unexplained things requinng further cxplanauon.' 
mutashabih as a category of mujmal, while other consider 3 a part of m1ujmal. | 
This makes the Shafi‘l approach co sucht less clear than that of the The technical detiminon of mujmal 
‘Hanafis. Let us Grst explore muajial from the perspective of the Shafi i point 

of mew. | Sabi tcholan (mutaksllimin) suggest vanous definiaons for mujemal.? They 





mobe HH an expresuon which cannoc be understood from its words bur 
mm to be explained by another expression.’ Ghazall offered the tollow- 
m dehminon: “It an expression which altemates between vo or more 
samng, none of which have precedence over che othen.* Razi divided 
eemad imo three types. The first comesponds to chat of Ghazali Has defi- 
. anco 8 pot focused on the subject. He detined its character and the method 
brundenzandiny it as follows: “Mfujmal occurs when an expression accepts 
mam powble meanings, none of which 1s preferred over the other.‘ 
Ahan) defined muymul as ‘an expression which yaves equal value to the 
wrcra) meanunys that the expression might imply" He mentioned another, 
doner defininon sinular to that of Ibn H3yib®: ‘Ie ts an expression the 
mdcanon of which 1s not clear.” All these definitions agree that musjonal 13 
am expraason which does exhibit a clear meaning. A muigenal expression has 
1 meaning. but that meaning is not enurely clear and needs something cise 


to clanfy 1. 


Enstence of mujmal in authoritative texts” 


Regarding, the disagreement among Shaffis on chis quesuon, Shawkini 
maintained that the majonty agreed that mujmal is found in both the Qur‘in 


| 
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inappropnate. 


The value of mujmal 


explained, and it IS INCOrrect to use ifs 4pparenc Meaning as an argument. 
From this view and Ma wardi’s?5 Posinon, we can conclude that the method 


n careful thinking and scrutiny 


by additional explanation 


and Customary 
iitemal oy external 


evidence. Theref ore, 
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” snlated 0 the Divine commandments ~ 9s when God 
me of His creatures, and the individual letters found at the 
7 


ent ap 


CHAPTER 20 gti 


ie mgority of Shab'is do not differentiate between mujmal and 


The Intricate iv. te later may be illustrated by the same examples as those of 
4 cal hecording to Ton Hazm, there are no examples of mutashabih 
6 (al- M utas habi h) cist 40es not exast in the commandments. 
Aevdue of mutashabih 
x 
he linpaiste definition of mutashabih berhave er, the majonty of Shafi'is do not distinguish between mujmal 
PH tees to similar ai dui. Consequently, mutashabih takes the same ruling as mujmal. 
e . refers to is alike, akin, analogous, parallel, comparable, buoy, in authoritative texts Islamic scholars are duty-bound to 
pre a. The mutashabiha of the Qur an are the verses that are equivocal, sth mulashbil thoroughly, using any possible evidence for the mean- 
eee 1e. susceptible of different iaspretations, or unintelligible sputended. When these meanings are identified, they have to be imple- 
_ verses a6 1 the commencements of many chapters. iat. No meaning of mutashabih is applicable unless one meaning has 
mrtdeoce over others by way of proof (an explanatory, customary, or any 
The technical definition of mutashabih Sand of external evidence). According to Ibn Hazm, however, 
Wi explonng mujmal one gets the impression that most Shaf'i -. Be igi therfore, oe ia i 
a m weoce of util gl- | like tawhid and ‘ttm 
‘mutakallimin do not differennate berween mujmal and mutashabih This is also a Sah, bur rather other sciences 


“the conclusion of some contemporary scholars, who maintain that, with 
tegard to clarity and ambiguity, non-Hanafis’ classify expressions as either 


mal or mutashabih. In the Hanafi madhhab’ these two types of expressions “adhon 

y consist of four categones, Shirazi observed that Shafi‘is attach four “be Sh madhhah rujmal includes all categories of mubham that are 
ae, —" -. Mae Sethe Hanafi madhhab except for mutashabih which carmies a wikier 
: s . —— Ee . . - eg as tne same aig in ShaG'i madhhab. This 1s because every mujmal in the Hanafi 
cota effectively joins the two categones. \ dba i mujmalin the Shafi madhhab and not the opposite. Yet we have 
; tii Is the meaning that only God knows and has not been beatin mind that the majonty of Shafi'is do not differentiate between 
ay OpRscreanurcs. “nd and mutashdbih, and that they regard mujmal as a category of 

Mutashabih includes the narratives, maxims, parables, wisdom, and the Washabih 
a! “lud Biv dual | The difference in terminology between the Hanafi and Shahi madhhabs 
i nc. ‘ie ein a etters at the beginning of some | cites that the explanation of mujmal in the Shag madhhab is not 
eed that mutashabih and mujmal are the same, clanfying Stcted to the Author; it may be reached through textual or external 


the following statement: The former is correct eegute - "dence and legal reasoning (ijtihad). In fact, one category of mujmal, as in 
his whatever has indefinite and mixed meanings.” tins madhhab, can be explained only by the Author 
not acknowledge mutashabih in the commandments Most scholars consider mutashabih and mujmal the « Th 
who makes such a claim is ignorant. According © deinguish them do not acknowledge mutashabih in th ame. those who 
y of ambiguity (mubham) 1s mujmal.° Mutashabih is “therefore do not regard st as pertinent to usil afigh fi oa 
agree that 















138 LANGUAGE AND INTERPRETATION BT SlA NTE 
TAw 


every ambiguous authonitative text whr 


‘h COntains 
clanhed elsewhere, either by the Qur'’s3 


COmmana 
3 ™Menre 
nN or the Sunnah; The Hy , = 
approach to mubham seems to be more acc Hrate and mie; pr tar 
’ ; Cite , 
exclude their exaggeration in the Case Of miustash ais; a" 


The less obscure category of muh 
ing has been disrupted by an external factor which 
by exercising ijnhad. Then comes mushhil. 
intended meaning of which cannot 
tesearch and proper yuhad. Then 
hidden in itself and the intended m 
vwathout an explanation from the A 


harm is kehafi. In k hati, the “PParenye Mean. 


Can easily b, 
obscured exp 
ithout exterma 


eliminated 


F€ssion the 
be identified w ! evidence 
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eaning of which 


a self- 


~ATi‘Ticot? be understood 


uthor. These chree categones cover all 
obscure authontanve texts Pertinent to figh 


The Hanafi divison 
authontative texts. which 
denvanon of legal injunc 
remove the obscunty 
level of obscunry a 
obscure texts, che le 
+ mew to removin 


allows for the accurate verification of obscure 
leads to better understanding and precision in the 
cons from these texts. Anything chat pe 
of a text must be considered. in accordance a a 
nd ambiguity. This Hanafi approach ea ue 
vel of obscurity and the ways to i) ae — 
g their obscurity, reaching the babep ded 

denving the legal rulings contained in the auchonitative texts. 
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Introduction 





Inevery language, words carry general as well as specific meanings. The 
general meaning, however, is more frequent. These words remain genenc p 
unnl they are specified or restricted. 

The Arabic language, the language of the authoritative texts of Islamic 
Aw, § not an exception, Indeed, most Arabic words are general in their 
roots .e., they include many pertinent things. This is especially true of the 
Quan and the Sunnah.’ Expressions in these two sources are abndged and 
condensed. Sometimes, however, certain subjects are excluded from the 
general meaning of a particular word, making this meaning specific to some 
ofits subjects. And some indications may be given that the general mean- 
ing 1s not intended by the Lawgiver. 

These facts may impede the mujtahid’s task of understanding the 
authontative legal texts. The Prophet's companions (sahabah) were able to 
differentiate, without difficulty, between the general and the specific. 
Moreover, they had the advantage of asking the Prophet directly for 
explanations. The next generation of Muslims (tabi‘iin), amongst whom 
Were many whose mother tongue was not Arabic, had no such opportunity, 
and they had difficulty differentiating between the general and the specific. 
Thus led to differences in their understanding of authontative texts which 
implied general rules and meanings. The understanding of texts and the 

| deduction of legal rulings from them required an accurate knowledge of 
the general and its variant forms, shapes, kinds, words and indications of 


rulings, and the degree of its inclusion of subjects to which it 1s linguistically 
| applicable. 


| 





Legal reasoning in Islamic law seems impossible without the ability to 
1 differentiate between the general (mm) and the specific (khass meaning 

This prompted Islamic scholars to identify certain Linguistic pattems which 
could help both ordinary Muslims and mnujtahids to differentiate between 
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general and specific meanings contained in the legal texts. While general 
and specific meanings are distinguishable conceptually, they do not always 
appear in the grammatical forms of words. Islamic scholars have idennfied 
the linguistic patterns of words which help differentiate the general from 
the specific.* In determining the scope of a general provision both Arabic 


HAPTER. 21 
linguistic rules and common usage are considered! In the event of a confhet 
between linguistic meaning and common usage, the latter has pnonty. We 
will examine the general meaning, the specific and its effects on din in The General Meanin 
cases of conflict. Cz 8 
(al--Amm) 
NOTES 


1. There 1s unanimous agreement among the Companions of the Prophec that the words 
of the Quran and Sunnah are genenc, unless a reliable proof warrants a limitation of the 
general indicanon to the specific (Badran, Usiil al-Figh al-lslavn. p. 375). 


Anm refers to general, common, universal.' 
2. ft appears that Islamic scholars have successfully developed ways of disanguishing 


general from specific meanings. This 1s al] the more significant when we recall chat they did 
dus a thousand years ago. 


| The linguistic definition of Samm 


me a 
3. Words may be used genencally, but the intennon of the Laweiver is nat genenc and Ihe echnical definition of “amm 
might even be specific. Accordingly, the scope of the general provision 1s determined by refer- 
ence to the intenuon of the Lawgiver and che context of the provision. However, unless 2 
proof suggests its specificanon or resericnon, it is regarded as general. 


Bydiwi defined “aint as “a word that includes [in its meaning] everything 
which 1 is applicable to in one setting’.? Razi similarly defines it ‘the 
word that includes that to which it is applicable un one setting’. According 
(0 Anan “amm is ‘a word that includes what it 1s applicable to without any 
speafication’* 

Based on these definitions we may put forward the following definition: 
inm js ‘a word coined to indicate a single meaning’ which includes every- 
thing’ to which it is applicable, by way of comprehension and inclusion, 
wthout any specification or limitation’. Therefore, it is a word that has 
asingle meaning apphed to an unlimited number of subjects without 
specification, as in the word ‘thief (al-sariq) in the following verse- Cut off 
the hand of the thief, male or female.’? The word ‘thief 1s coined for ar 
meanung related to theft and it includes everyone to whom the meaning o 
theft is applicable without specification or limitation. 


Types of Samm’ 


Islamic scholars came to the conclusion that the general meaning may be 
divided into three types: 


(1) What is known with certainty in respect of the general meaning 
intended by the Lawgiver. This ts the general meaning accompanied by 
evidence that excludes all possibility of specification of meaning. This ‘Gry 

| 
bsolutely general, and 1s exempl ; ; 
fe MESS xemplified by the following verse: ‘And there 
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LA 
snot a hving creature on the earth but w 


| hose sustenance depends on God» 
\n this verse the prefix ‘there is not a hving creature’ (id min dabbatin) 


10 
an expression which, according to Islamic teaching, confimns the object . 
divine law, which is unchangeable and therefore cannot expect any kind of 
specitication."’ Accordingly, ma min dabbatin applies, without exception, to 
everything it could possibly be applicable to, and no particular is excluded, 

(2) The general meaning which a specified indication undoubtedly 
intends. This is the type accompanied by an evidence (from the Qur'an, the 
Sunnah, or human understanding) but where the general meaning 1s not 
intended by the Lawgiver. This general meaning 1s meant to imply the 
specific meaning. and to include those of its subyects to which it may be 
apphed. The following verses are clear examples of these indications: ‘Its 
not for the townsfolk of Medina and those wandering Arabs to stay behind, 
(as| the Messenger of God {goes forth] and to preter their lives to his.” The 
indications of this verse imply that everyone in the town ot Medina. and all 
the Bedouins, are included in its meaning. This verse, however, did not 
mean the old, the disabled, children, lunatics and those incapable of bear- 
ing hardship. It certainly meant those able to bear the burden of fighting. 
By reason, these categones of people who could not bear it are excluded 

Another verse further illustrates the general declaration which 1s intended 
to be enurely parncular: ‘Those unto whom the people said, “Venly, the 
people have gathered against you, therefore fear them.” But it increased 
their faith, and they said, “God is Sufficient for us, He 1s the best disposer 
of affairs." The people (al-nas) in Arabic applies to three or more'* persons 
and may include all of humanity. The general declaration ‘the people 1s 
intended to be entirely particular because we know by certainty that all 
people did not gather against them. 

(3) The unlimited general meaning is unaccompanied by any evidence 
which denies the specification of general indication.'> This indication 1s 
provided by texts which are generally unlimited and unaccompanied by 
linguistic, rational or customary evidence. This kind provides the general 
indication and connnues to do so until a reliable proof sugpests otherwise. 
as in the following verse: ‘Women who are divorced shall wait, and keep 
away for three {monthly| courses.’'° This verse is apparently genenic in its 


effect and includes all divorced women, without specification. It is con- 
dered generic ntl a reliable proof specifies it 


implementation of the ‘ammni!? 


Islamic scholars may be divided on this matter into three 
(1) The majonty of Islamic scholars maint 


groups.'® 
of general should be applied. This inclu 


ain that the apparent meaning 
des everything to which it 15 
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ait snd the general meaning should be applied until a reliable proof 
‘ ap olenvse. 


| sy atats and some Shafiis (mutakalliniin) maintain that the imple- 

+ not of general words 1s suspended until a proof emerges to confirm 

~ s qeend or specific indication. The scholars who follow this opinion are 
sq Wigfiyyah. Sarakhsi claims that this group emerged in the fourth 

we AU” 

ij Bukhi and Jubba'i maintain that the general should be applied in its 
saspeonnc sense. This can be the only sense if it is a generic type (jins) 
witnasin the plural form. Some scholars have debated this, but the 
yotion ws related to Islamic belief (agidah) rather than to commandment 
nba (ahha taklifiyyah) because the examples cited are all about ‘aqidah. 
There sno mention of instances where authonttative texts are suspended 
mths basis. Moreover, those who disagree with the majonty of scholars 
uenot supported by any reliable proof from the language or from authori- 

| uote texts.” From an Islamic point of view their opinion is unacceptable 

| heawe ttleads to disagreement with the Prophet and his Companions and 
wo putnng aside most authonitative texts. There is no narrative indicating 
lutthe Prophet or any of his Companions put aside any authontative text 

| because it was generic, 


| \nview of these facts 1 will not discuss this disagreement in full detail, 
| bumention some proofs provided by the majonty of scholars: 

(I) Language conveys meanings for purposes of communication. Every 
naning must have its own name. Therefore, the general categories should 


have their own names and the names of their particular subjects if they are 
tobe differentiated from each other. 


ae 


(2) The Prophet and his Companions — i.e. those who were most knowl- 
tdgeable about the language of the authoritative texts — implemented the 
gneral, except when it was specified by a reliable proof.” It is well known 
that they were looking for proofs by which to specify the general, and not 
pools that the general includes everything to which it is applicable.** The 
liter idea was an axiom that needed no proof. This occurred during the 
ume of the Prophet, and therefore could have been corrected by him if it 
demonstrated an incorrect methodology. The following are examples which 
dearly show the correctness of the former claim. The first example 1s related 
tothe Prophet and the rest to his Companions: 

(a) As one of the Prophet's Companions was praying, he was called by rhe 


Prophet. He did not respond immediately, but quickly finished his prayer and 
approached tim. The Prophet asked what prevented him from responding 


when he was called. ‘The Companion answered that he was praying. Then the 
Prophet told him: “Did you not know what was revealed unto me ‘O you 


who believe! Obey God and His Messenger when He calls you to that which 
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ie . i] 
quickens you.“ The Prophet used the general meaning of the verse ‘Q you 
who believe’ to include every believer and therefore this Companion." 


(b) Abu Bakr depnved the Prophet's daughter of her father’s inheritance 
despite the general indication of the verse: ‘God charges you concerning 
|the inhentance for] your children: to the male the equivalent of the portion 


ot two females.’ He argued that the Prophet said: ‘We the Prophets do 
not bequeath. What we leave behind us is chanty.’?° The Companions 
understood that the general meaning of the verse included all children,” 
and a reliable proof* was required in order to specify its generic effect. 

(c) When the verse: ‘Those who believe and obscure not their belief by 
injustice.*? was revealed, the Companions found 1t hard to follow, and 
objected: ‘Who amongst us has not done injustice to himself? They under- 
stood this verse to include every wrongdoing and knew it was impossible 
to avoid every wrongdoing. The Prophet afterwards explained to chem that 
the verse did not include every wrongdoing to which it was applicable. It 
referred only to the greatest wrongdoing, i.e. slirk (worshipping someone 
or something beside God or associating something or someone with Hin). 

The opinions of most scholars are based on the following grounds: 

(1) Their approach safeguarded the nature of the Arabic language. which all 

agree tends to be basically general — its words retain generality unless specified. 

(2) They follow the way of the Prophet, his Companions and the scholars 

of the first generations in interpreting the texts. Because they were closer Co 
the language of the authonitative texts, they understood it better than later 
generations. 

(3) The general meaning (‘amm) among Arabs, before and after the 
Prophet's lifenme, clearly supports the opinion that Arabic 1s basically 
general, as we know, the authonttative texts are in pure Arabic. 

(4) By accepting the opinion of the majority, authontative texts will not 
be set aside This 1s a safe way for a Muslim, because Islam regards puttng 
aside an authontative text without a reliable reason a major sin, which bnngs 
about the excommunication of the perpetrator. The second opinion requit- 
ing that the implementation of the general be suspended 1s, according to 
Islamic scholars, extremely dangerous, since it denies the authority of many 
authonuative texts. 


7 third opinion — that the general should be applied in its most 
specihed meaning - runs contrary to the nature of Arabic and 
opposes the Qur'an and Sunnah. a cca 


(6) The general indication includes in itself the specific — 
Gutious and guarded opinion. 


which ts a more 
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ngs of ‘ani 


,onnoned previously, Islamic scholars identified certain linguistic patterns 
sbhelped disrnguish between the general (“Gmm) and the specific (khdss) 
| - ing of words. Based on their meditation on this matter, it seems that 
ssi gnmumatical term which takes several identifiable forms in Arabic. 
‘ielolowing practical examples illustrate these patterns. 
(i) The following are words which convey general meaning by their 
ahounce: “Rullun’®, “jami un’, kaffatun’, qatibatun’ and ‘“aGmmatun’ 3! These 


aon mean. all, entire, total, whole, everyone, entirely, completely, fully. 
When any of these accompany another word, that word includes every- 
) tung to which it pertains, as in the following examples: ‘Lo! We have 
_ avted everything (kulla shay'in) in measure.”? ‘Everything’ is genenc and 
- wnludes everything created without exception. ‘He it is who created for 
- wall Jamin) that 1s on the earth.’3} This verse means that everything on 
unh has been created for the benefit of human beings. ‘And We have not 
wat you except as a giver of glad tidings and a wamer to all mankind 
lafoio {i al-nas) but most men know not.”>+ ‘All mankind’ is genenc and 
mcludes al humankind at all times. 

(}) Conditional nouns (asma’ al-shart) such as ‘who’, ‘whoever’ (man), 
wherever (aynama), and ‘whatever (ina). ‘Whoever (wa man) kills a 
\ehever in error must set free a believing slave."** This verse indicates that 
ayone who kills a believer by error is obliged to set free a believing slave 
wexpation for the offence. The following verses provide similar examples 
iw. ‘Whoever believes in God and the Last Day and does nghteous good 
deeds shall have his reward with the Lord; for him there shall be no fear, 

no shall he grieve. “Unto God belong the East and the West, but 
wherever you tum, there is God's countenance.’!7 “Whatever good you do, 
fhe sure} God knows it."® The word ‘whatever’ (md) acts in the verse as an 


imerrogative noun. Therefore, it is generic and the verse means that every 
good deed of man is known to God. 


(3) Interrogative nouns — who, whoever (nan)? and when (mata) as in 
the following verses: “Say: Have you any thought: If [all] your water were 
to disappear into the earth, who then would bring you gushing, wate 

and were so shaken that even the Messenger and those who believed 
with nm asked, When (will come| the help of God?’*! ‘So whoever 
witnesses the month he must fast that month.’*? The interrogative noun 


ree 


‘who’, ‘whoever (ian) has a generic meaning. The last verse indicates that 


everyone who has reached matunty (mukallaf) 1s ordered to fast. The same 
general meaning, is indicated by all these verses. 


(4) Indefimte words (nakirah) when used to conve 
and when proceeded by ‘of (min). When used t 


a. 


Y Negation, prohihinan 


0 
convey the negation, 
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nakiral ts illustrated by the following tradition: 


: | ‘No harm shall be inflicted 
or reciprocated. * This tradition negates what 1s applicable, because 1 i 


general in ats amport ~ la-darara and 1a-dirar both being indefinite words used 
mnegahon. When used to convey prohibition nakiral: 1s wWlustrated by the 
following command of the Qur’an to the Prophet: ‘And never 
{O Muhammad] pray for one of them who dies, nor stand by his grave. 
The word ‘one (altad) 1s indefinite. It 1s used to convey prohibition. 


Theretore, 1t 1s genenc in its effect. The indefinite word (nakirah) 1s 
preceded by mn in three places: 


(a) before the subject of a verbal sentence exemplified by the following 
verse: ‘Unto whom no warner came before you';* 

(b) before the object exemplified by the following verse: “We sent no 
messenger but that he should be obeyed by God's leave’:*” 

(c) before the start (nubtada’) of a nominal sentence in the following 
verse: And there 1s no god save God’. *’ 

(6) Relative pronouns like alladhina (those men who). allati (those women 
who), mia (what) are exemplified by the following verses: ‘Those who 
swallow usury cannot ns¢ up save as one whom the devil has prostrated by 
fhus| touch.® The word alladhina (those) includes everyone who deals in 
usury. ‘As for those of your women who are guilty of lewdness, call tour of 
you to witness against them."? The word allati (those women who), 
includes everyone guilty of lewdness. Therefore, the ruling 1s general as tt 
applies to all women who can possibly be included 1n its scope. It remains 
general unnl the appearance of a reliable proof to specify it.“ Lawful unto 
you are all beyond what has been mentioned.’’' The word ma (what), 
includes all women who were not mentioned in the previous verse. 

(6) Singular or plural forms of a noun when preceded by the definite 
amcle (al) which 1s not used for a definition (‘ald)** but for inclusion and 
comprehension (istighraq) and (shwmit!)*? or when 1t becomes definite by the 
geninve case as in the following examples from the Qur'an: ‘The adulterer 
and the adulteress, scourge each of them a hundred stripes. '** In this verse 

‘the adulterer and the adulteress’ (al-z@niyah wa al-zani) are both in the 
singular form.*? Because they are preceded by the definite article which 
denotes sstightag and shumiul, it 1s genenc and includes al] adulterers, male 
and female. The prescnbed punishment pertains to all of them. ‘Divorced 
women shall wait, keeping themselves apart for three [monthly] courses.'>" 
The word al-mufallagat (the divorced women) is a plural with the definite 


amcle (al), indicating inclusion (istighraq). Therefore, it provides yeneral 
Meaning and includes all the women to whom it could apply 
The same rule applies when the sin 


gular or plural fonn of a noun is defined 

ne 
‘i The Prophet stated about the sea that: ‘its water is pure and 
are permsible [for consumption].’? The words ‘water’ (1 a’) 


') and 








iii. 
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oat) are singulars defined by the genitive construction ‘its water’ 
jjand its dead’ (mayyitatul). Therefore, this tradition indicates that all 
avutrs pure for ablution and one is permitted to eat all the animals 

shiwein even if they were not slaughtered before their death. 

fhe Quran states: God commands you regarding your children’s {inheri- 
| ae.” Take alms from their wealth in order to punfy them and sanctify 
ienvith it. In these two verses the plural ‘children (awlad) and ‘wealth’ 
wh are deite through the governed noun (mudaf) of a genitive 
aumuction (idafah) ~ awladtkum and amivdlikum. Therefore, it includes all 
hven and wealth without any specification or limitation. 

()) The plural when 1t is defined by the genitive construction:® 
‘obidden unto you ate your mothers.°' The word ‘mothers’ is plural, 
ined by the genitive construction ummahatukum. Therefore, it is genemc 
oiinclides all mothers without any specification of the number. 

(}) The indehmite noun when followed by a general adjective: “A kind 
sort with forgiveness 1s better than almsgiving followed by injury.’”®? The 
aiesion ‘a kind word’ (qawlun ma‘nifun) provides a general meaning and 


whides every polite word because ‘word’ (qawlun) has been followed by 
be general adjective “polite” (ma‘ rif). 











The indication of ‘anim? 


When the indication of ‘amin is in question, we have to differentiate 
berween “mm which has already been specified and that which has not been 
yeciied. In the former it has been agreed that the indication is indefinite 
laini), because any of its remaining subjects have been specified. Because 
the indication is indefinite (speculative), it can be further specified by reli- 


ile proof, which may be speculative — e.g., a solitary tradition (khabar 
wihid) and analogy (qiyas). 


| 


There 1s a disagreement between Islamic scholars regarding the general 
meaning which has not already been specified, i.e., whether its indication 
definite or indefinite. The majonty of scholars’ maintain that the appli- 
chon of the general to all that it includes, when the general (‘4mm) is already 
specified, 1s indefinite (zanni). They argue that every ‘damm 1s supposed to 
be specified, except those accompanied by evidence which excludes such a 
possibility, as in the following verse: ‘There is not a beast on earth but that 
God gives it sustenance."°> Their conclusion that there is no general that 1s 
not specified has become a maxim. They reached that conclusion by follow- 
ing the specifications of authontative texts which orginally implied the 
general meaning. Yet this conclusion casts suspicion over the general, i.e., 
whether it includes all its subjects or not, and whether the specific has 


already appeared before us or not. The possibility of this should necessanly 





—_. 





VSO LANGUAGE AND INTERPRELATION OF 


ISLAMIC LAw 
cause mdetimteness because the definite 


me 
suspicion and open-endedness. 


AINE 15 INCOMpatible with 
Most Hanati scholars ke Karkhi, J 


a assas and Dabbisi maintain that the 
application to all that 1t encompasses makes the general definite (qay‘7). The 
conclude this by studying different branches and particular issues n aa 
law, They argue that Abt Hanifah has clearly stated that the specific cannot 
eliminate the general. The specitic, however, can be abrogated by the 
general, as in the case of the tradition about the permission to use the unne 
of animals that can be eaten.” This ruling was abrogated by general indica- 
tions in other traditions which command Muslims to keep away from 
— 
unne. 


These scholars further argue that the majority of scholars have agreed that 
the words originally provided the general meaning (i.e. to be genenc in their 


effects). They must continue to provide that meaning until a reliable proof 
indicates otherwise. Possibilities which are not supported by proots cannot 


affect the onginal indications of words. Therefore, consider the verse: 
‘Those who may die and leave behind wives, 


they [the wives] shall watt 
keeping themselves apart four months and te 


n days. This includes al 
women whose husbands have died, whether they died betore consummat 


ing the marnage or after. It continues to provide this indication 
able proof suggests otherwise. 


Hanafis rejected the proof provided by the majonty that since 1¢ 1s possibie 
to specify the general, it cannot be definite (gat 7). They did not claim to 
reject every possibility, but insisted that the possibility should be based on 
a proof, The possibility that is not based on a reliable proof is not accept: 
able. Therefore, if the general is specified with respect to some of its sulyects, 
the possibility of specifying its remaining subjects 1s based on proot. As such 
it 1s acceptable, and the indication of the general becomes indefinite (Zanitt), 
This position results from the Hanafi convention with respect to the article 
that accounts for specification (mukhassis). Hanafis maintain chat the spect 
Gicanon takes place only when the article which makes the specification 1s 
independent (mustagill), joined and associated (muqtarit). Accordingly, the 
cases of specification of the general ( Gm) are very rare.” Therefore, what 
others consider specification of meaning 1s not so. In their opinion, the 


until a reli- 


maxim “There 1s no general which is not specified’ is wrong. Moreover, 
stating that the general provides the indefinite indication may, according to 
Shatibi. cancel general Qur'anic expressions and the possibility of arguing 


by the Qur'an at all. At the same time it violates the eloquence of the Qur'an 
Vhis consideration 1s rejected because specification does not ta 


ke place 
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| hagas he apparent meaning is followed and the specification of 
° hued 0 a rel 


able proof. The fact remains that most general 


onthe Qur'an Cuintineat al-Qur'an) have been made specific and 
; k Quran's eloquence has not been affected. 


yeas that the majority opinion is stronger because the possibility for 
| av gectfication of the general exists in most authonitative texts, whether 
+ rut as defimte or indefinite. Furthermore, it must be borne in mind 


»wthis matter indefiniteness has to do with how the general meaning 


| compasses Us subjects, and the indication of the general, from its original 
emep. unquestionably definite. 


The practical result of this disagreement?! appears in cases of conflict 
kaveen a general provision of the Qur'an, or a mutawatir hadith, and a 


gxelatve proof like the qiyas, and a weak (da‘if) and solitary (ahad) hadith 
inch, athough definitive in meaning, is speculative in relation to its 
uthentictty. 


Hanafs do not allow for such specification because the general provisions 

ithe Qur'an and mutawatir hadith are definite in their authenticity and 
adianon, and the definite (qat‘i) may not be specified by a speculative 
proof, 


According to the rule, the speculative cannot stand in opposition to the 
iehtwe. In this case the general of the Qur'an or a mutawatir hadith is 
tehmte, whereas qiyas, and weak and solitary hadith are all speculative. 
Hanifis found support for their position in the opinions of some 
Companions of the Prophet such as Abt: Bakr, ‘Umar and ‘A’ishah, and in 
the nadition where Fatimah bint Qays claimed that the Prophet granted her 
imony and accommodation during the waiting penod, although the 
divorce was irrevocable. “Umar objected to her claim by saying, “Hiow can 
we abandon the Book of our Lord because of the statement of a woman 
who perhaps memonised it or perhaps she forgot?” “Umar had in mind the 
vere of the Book, ‘Lodge them where you dwell, according to your wealth, 
and hatass them not, so as to straiten life for them.’”* He refused to accept 
her hadith. 


The majonty of scholars, however, allow for this kind of specification 
because the general, in their opinion, provides indefinite (1.e., speculative) 
indication. Therefore, this specification does not contradict the mentioned 
rule because the general of the Qur'an and mutawatir hadith are speculative. 
Accordingly, the general provisions of the Qur'an and mutawatir hadith can 
be specified by both defimite and indefinite proofs. They supported their 
opinion by examples from the Companions who limited and specified many 
general meanings of the Qur'an with solitary traditions. For example, they 
specified the general indication of the verse, ‘Lawful unto you are all beyond 


those menuoned.’”* This verse includes paternal and matemal aunts 
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However, paternal and maternal aunts are excluded from it by the tradition 
where the Prophet forbade a man to be marred at one 


and the same time 
mW a woman and her patemal or matemal aune.74 They rejected the Hanafi 
prot Acconiing to them, “Umar rejected that tradition only because he 
did not know whether or not tt was sali. He did not reject it because he 
did not allow the Qur'an to be limited and specified by a solitary tradinon, 
This is upheld by the following facts: a) he used the word ‘abandon’ and 
did not use the word ‘specify’; b) in an other narration Unnar justified his 
positon by saying that it was ‘the statement of a woman who perhaps 
memonsed it ot perhaps forgot’. Theretore, he had suspicions as to whether 
she had memonsed the episode correctly or had forgotten. It he was certain 
that she had memonsed it he would probably not have rejected it. 


Accordingly, he did not reject it because he did not allow the Qur an to be 
specified by a solitary tradinon. 


The Hanafis rejected the arguments provided by the majority ot scholars 
by saying that these tradinons are famous (iias/iltr), and masliliir may 
specify the general provision of the Qur'an. According to the Hanafis, the 
mashhir may specify the general provision’’ because masiilitir was solitary 
(ahad) in the rst generanon, the beginning of the chain of transiuttels, 
and became mutawatir afterwards. The following example illustrates the 
pracacal result of this conflict. The Qur'an states: “And eat nothing on 
which God's name has not been pronounced, for lo! it 1s an abomination. 
Ths vene is concemed with the slaughter of animals. It 1s general in 1s 
applicagon and its general ruling includes all animals slaughtered without 
mennomng God's name. 

inthe following tradition, however, the Prophet's words provide a differ- 
ent implication: ‘The behever slaughters in the name of God whether ot 
not he pronounces the name of God.’” This tradition affirms that what the 
believer slaughters may be eaten even if the name of God had not been 
pronounced. {t opposes the general indication of the verse. This tradition 
is, however, a solitary tradition.” Even if supported by another narranon” 
it may not nse up to the level of mutawatir. 

According to Shafi scholars, this tradition may specify the verse, because 
in theit opinion the general is indefinite in its indication. Therefore, the 
verse which implies the ‘am meaning may be specified by a speculative 
proof (in this case, a solitary tradition). It results in the culing that slaughter 
camed out by a Muslun is lawful even without pronunciation of the name 
of God They interpreted the verse by saying that ‘that on which Alljh’s 
name has not been pronounced’ refers to that which 15 slaughtered to the 
iduls, since another verse affirms: ‘and that which has been immolated to 


\the name of} anyching but God’ ** 


Moreover, they analopised ‘th 
it left deliberately’ with “that which y B at which 


is forgotten’. This analogy 1s rejected 
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jy- that which 1s forgotten’ 1s not excluded from the general 


| “ihe vere, because the person who slaughters has pronounced 
gts God" a mentioned before. 


ga however, mnamntain that slaughter by a Muslim is unlawful for 
| «yoon without pronunciation of the name of God. They do not 
| atte vert by using the previous traditions because the general of the 
sinmay not be specified by solitary traditions.*? The practical result of 
dugeement about the possibility that the general may be specified by 


pind solitary hadith may be seen in the following example. The 

‘ut wid: "What was watered by the sky and springs or by its roots ten 

stnkand what was watered by sprinkling five percent.’®3 This tradition 

‘pageneral indication because of the word ‘what’ (ma) that is used. It 

jenot specify and fix certain amounts as nisab. Therefore, it includes 

nilung that grows from the earth, whether or not the produce has been 

aed on the land, and no matter what the amount of produce. 
-mlngly, alms should be given for the smallest amount of agricultural 
“dite no less than for the greatest. In another hadith, the Prophet stated 
‘uthete are no alms on dates and grains until they reach five awsuq.*4 
Tweloce, the second text specified nisab to five awsuq. Accordingly, it 
nied the general indication of the former tradition and declared that 
as not obligatory for agricultural products if they are less than five 


| Thee two traditions apparently disagree because the first, by its general 
| sang, includes what is less then five awsug, while the second, which 1s 
ahi, excludes it. Due to the difference in the indication of the general 
vin), Isamic scholars disagreed about nisab in agricultural produce. Abt 
tHiriGh maintained that alms must be paid for any amount. Hanafis argue 
| lutthese nwo traditions apparently disagree on an amount less than the five 
26g, and one tradition cannot be preferred to the other. The general 
dieanion, however, accords with the general command of the Qur'an on 
im. Moreover, its application more easily fulfils the command. 
Neanwhile, the tradition with the general indication is more famous and 
deserving of precedence. Other scholars specified the former tradition by 
theater. They maintained that no alms are to be paid unul nisab (five atwsitq) 
Sreached. This conclusion is the result of the selection of the latter tradition 
over the former one. 
From the previous examples, it is clear that differences about the indica- 


non of ‘amm, whether definite or indefinite, resulted in differences about 
the nigab relaung to agricultural produce. 











1§4 TANGUAGE AND INTERPRETATION OF IST AMIC LAW 


The value of “amm®s 


Legal adherence to ‘anun 1s seen by Islamic law as obligatory (twajib) as is the 
mplementation of its general meaning until a reliable proof suggests other- 
wise. It must continue to be genenc unless there is a specifying clause which 
particulanses its application. In cases where ‘@mi is partially specified, the 
part that remains unspecified retains its legal authority. The implementation 
of dni 1s unaffected by the disagreement about whether it provides def- 
mite or speculative indication,” because prevailing speculative indications 
must be implemented until a reliable proof suggests otherwise."” 
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oh eenng to {slam. | 

Hii il-Hidayal, 1V.63. The Hanafis excluded from these ruling those 
ios God's name, because He forgave forgetfulness, as when someone forgets 
> hs fst. His fast is correct and he may continue to fast. The tradition 
; - pentioned, some say, relates to those who forget, not to those who remember 
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ope te pronuncianon by belonging to Islam; he is counted as having pronounced 


_ uehin, al-faui’ al-Sahihe, §1:133 (24:55). 
~ Nim, Sahih Mustin, 11.673 (no. 979). Awsuq (sing. wasq): camel-load (=sixty sa°=165 


; yala, ‘fn Ustil al-Figh, p. 183. 

a Khudari Bak preferred the opinion of the Hanafis that the general provides definite 
,joon unt a reliable proof suggests otherwise (Khudan Bak, Usiil al-Figh, p. 156). 

ty Sortkhsi, Usil al-Sarakhsi, 1.132; Bukhari, Kashif al-Asrar, l:291, 


a>, 


136 LANGUAGE AND INTERPRETATION OF ISLAMIC LAW 










49. Qur'an, I'V:15. 
so. This verse has been specifed by anorher verse (Qur'an. XXIV:6). which made an 
excepnon for the husband who 1s allowed to support his charge of adultery against his wile 
by aking four solemn oaths instead of four wimesses. His wife, however, may rebut sucha 
charge by the same oaths. 

$1. Qur'an, IV.24. 

§2. As in the sentence: ‘The man has come’ (ja'a al-rajuf) if the person is known (ma‘hid) 
to them. 











$3. As in the following sentence: ‘It is a strony obligation upon every person to be 
dunful to his/her parents’. 

$4. Qur'an, XXIV.2. 

$5. The definite arncle (al) 1n al-z4miyal: and wa al-zdni may grammatically be a relative 
pronoun which means ‘that woman who comnuts adultery’ (allasi tazni) and ‘that man who 
commurts adultery “(alladhi yazri). However, no matter how it 1s viewed. the phrase provides 
a general andicanon 1n both situanons. 

$6. Qur'an, 11.228. 

$7. Tirmidhi, al-Jaini’ al-Sahih, l::01 (no. 69): Ab Dawid, Sinan, 1:21 (no 83): Asqalani, 
Bultigh al-Maram, p 9. 

§8 Qur'an, [V-11- 

$9. Qur'an, IX-103 

60. Scholars disagree about whether the indefinite plural 1s genenc in effect. Most main- 
ain that the indefinure plural 1s not genenc. See the discussion about the verse ‘It there were 
therein gods beside God’ (XXI:22), 1n Qurtubi, a/-Jami’ li Alskdin al- Qur'an, tt 279. 

61. Quran, IV:23. 

62. Qur'an, [}:263. 

63. Sarakhsi, Usil al-Sarakhsi, 1:134; Bukhari, Kashf al-Asrar, 1:291; Shatibi, al-Afinwafaqa. 
111-164-165: Ibn Qudamah. Rou-dat al-NGzir, 11:166; Taftazani. Sharh al-Tahwih ala al- Tawedih, 
I:39-40 

64. Sarakhsi, Usiil al-Sarakhsi, 1:144; Bukhari, Kashf al-Asrar, 1:294; Taftazani. Sharh al- 
Taluth ‘ala al-Tawdih, 1:39—40; Sha‘ban, Usiil al-Figh al-Lslami, p. 274. 

65 Qur'an, X1:6. 

66. Bukhari, Jami’ al-Sahih, Vil:13 (76:6). 

67. Ibn Majah, Sunan, 1:125 (nos. 347. 348. 349). 

68. Qur'an, I1f:234. 

69. If the specifying proof were not joined (associated) (sugtann), 1t would be abrogation 
and not specification according to the Hanafis. 
70. Shagibi, al-Muwafagat, 111-145 
71. Bukhari, Kashf al-Asrar, 1:24; Ibn al-Hajib, Afukhtasar al-Muntaha’, N:149—151; Andi. 
al-fhkam fi Usiil al-Ahkam, W $25: Shawkani. Irshad al-Fuhiil, p. 158. 
72. Qur'an, LXV:6. 
73 Qur'an, IV:24. 
74. Bukhari, al-Jami‘ al-Sahih, V!.28 (67-27). 
9$. Ibn Amir aJ-Hay. al/-Tagrie wa al-Tahbir, W.219. 
76. Qur'an, Vi:121. 
77. Bayhagi, al-Ssunan al-Kubra, VIN:240; Zayla‘i, Nasb al-Rayah, 1V:182. 
ee stated that st as: “Strange in this version’ (gharib bi hadha al-lafz) (Nasb al-Rayah 
79. Like the folowing eradinon: eae orcas eee by a Mushm is hala! whether Or nor the 
name of God was pronounced’ (Zayla‘i, Nasb al-Rdyal, 1V:182). 
80. Qur‘an, [1:173. 





The General Meaning (al-“Amm) 157 


k hs bdonging £0 \slam. 


yodurini, ol-Hidayah, 1-63. The Hanafis excluded from these ruling those 


_awouy God's name, because He forgave forgetfulness, as when someone forgets 
_jb be ft. His fast 1s correct and he may continue to fast. The tradinon 
menooned, some say, relates to those who forget. not to those who remember 
wo pronounce the name of God while slaughtenng an amimal. According to 
shower lorgets to pronounce does not leave pronunciation, because the Lawgiver 
quti the pronunciation by belonyng to Islam; he is counted as having pronounced 


» Sobhani, al-Jani al-Sabrilh, W144 (24255). 
| Mishm, Sahih Muslin, 11:673 (no. 979). Awsuq (sing. wasq): camel-load (=sixty 54° = 165 


» Kuli, im Usiil al-Figh, p. 183. 

» Khuda Bak preferred the opinion of the Hanafis that the general provides definite 
spon una) a relable proof suggests othenwise (Khudari Bak, Usiil al-Figh. p. 156). 

t Swakhs, Upil ol-Sartkhsi, i132; Bukhari, Kashif al-Asrar, l.291. 








mriayPlER 22 


The Specific 
(al-Khass) 


The linguisuc definition of khass 


Khass refers to special, particular, specific, individual. distinctive. ' 


The technical definition of khdass 


The early scholars of ust! al-figh preferred to define the effect of khdss (i.e., 
lakhsis)’ rather than khass itself, Bearing 1n mind chat &hass is opposite to 
‘Gm, which includes an unlimiced number of subjects, k/idss may be defined 
as a word which applies to one subject? or more, but these subjects are 
specific in number like the numbers two, five, hundred, etc.’ 

From this defininion, khass may refer to one subyecc (personal names like 
Hasan, or Husayn), or more, but these subjects should be specified in 
number; it does not include everything to which it is applicable, such as a 
house. In other words, it does not include an indefinite word (nakirah) used 
to convey the posiave meaning. This is clear in the following verse: ‘And 
from the outermost part of the city came a man running.“ In this verse the 
word ‘a man’ (rajulun) 1s indefinite and conveys positive meaning. Although 
it may include any man, it refers only to one person. These indefinite words 
will be specific as long as they apply to a single subjecc, or have a specified 
number thereof, and convey the posinve meaning.‘ Otherwise they will be 
regarded as general (‘@nun). When the general and the specified have the 


same subjects there 1s conflict. 


Specification of the general meaning 


As we saw, the maonty of Islamic scholars maintain chat the general is 
meant to include everything to which it is applicable. Therefore, a ruling 
deduced from the general provision relates to all subjects to which the word 
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onsen implication is applicable. Sometimes, however, this general 
oe nay be interrupted by a proof (which is specific and limited) that 
oe utsome subjects of the general are not intended, or are excluded. 
esqeication of meaning 1s called takhsis. 


sores 


(MLA. ab-Mujam al-Wasiy, 1:237-238; El, 1V:1098: Ba‘labaki, al-Mawnd, p. 499- 

1 Thu efect appears only when it disagrees with ‘ami. 

| Av the case of the indefinite noun which provides the positive: ‘I saw a man in the 
yer Athough the word ‘a man’ does nat specify the person, and therefore may reter to 
rate, implies only one person. 


4 Qran, XXXVI:20. 


Ite very unportant to recognise the specific in che general. One reason for this ts that 
x had rulings which are conveyed in specific terms are defimite. This means that these 
§ me not subject to the interpretation beyond the obvious import, should they be 


evened, 











CHAPTER 23 


The Specification of Meaning 
(al- Takhsis)' 


The hnguistic defininon of takhsis 


Taklsis refers to specificanon. particulansation. individualisation.* 


The technical defininon of taklisis 


Because the Hanafis have a slightly different approach to takiisis: from that 
of the Shaf'is, their definition is also slightly different. First the Shafi 
defininons, Basri defines takhsis as ‘excluding some [meanings] included by 
the text due to the conflict berween the avo'.4 Shirazi defines the specif- 
(ation of the general meaning as the explanation of what was not intended 
by the general word.‘ Ibn al-Hajib defines fakiisis as ‘the limitation of the 
general to some of its subjects’.° Similarly to Basri, Baydawi defined it as 
‘excluding some |meanings] from the scope of the word’.’ According to 
these defimnons, takhsis is che limitation of the general provision to some 
of sts subjects." According to Hanafis, takhisis is limitation of the general 
provision to some of its subjects by an independent’ and joined’® proof." 
Unlike other schools, therefore, they stipulate that the qualifying proof must 
be independent. chronologically paralle] and joined to the general. 


Takhsis is opposite to the basic status of words 


The Asabic language normally assumes that a word maintains all the mean- 
ings to which 1¢ 1s applicable within its compass. This is because words 
are coined for a meaning, and a linguistic rule states ‘that everything 
should remain unchanged.” Accordingly, a word with a general provision 
continues to be genenc. Moreover, given that the basic rule is not a 
genenc indicanon of words, the understanding of authoritative texts 
and communicanon among people would be extremely difficult if not 
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rocause WE would not know whether a general or a specific 


© s mtended by the locutor. There would be endless questioning 
W 


* patna intended regarding these two possibilities.'? Therefore, the 
Ah k e i 

“oe getiication and exclusion of some of the subjects from the 
_g own is opposite to the basic status of words. Specification, 


“eee and exclusion can be done, according to Hanafis, by specifica- 
co prt abrogation. 


we of the general provisions of authoritative texts is so frequent 
g thas gven nse to the maam: “There is no general provision that 
axgechied” That takhsis is opposite to the basic status of words is 
semtto know, because whenever there is a disagreement on applying 


sibaton. and there is no reliable proof, the basic rule is non- 
snfraton, 


hedifetence between abrogation and specification 


| sax scholars who have studied the differences between abrogation and 
mibanon have arrived at the following conclusions."® 
i) The specification of meaning acts upon some subjects of the general 
mon, While abrogation acts upon all of them. 
n\Abrogaton can affect any legal injunction, whether that injunction ts 
| tued to one subject or many, while specification can take place only when 
iounder of subjects are involved. 
| {})Abroganion can occur after the abrogated text has already been imple- 
ated, while specification may not happen after what is specified has been 
aplemented.'® 
\\) Abroganon cancels a ruling after it has been established, while specifi- 
"anon explains the intention of the general proposition (i.e. that all subjects 
wnot intended by the general, or that some of them are excluded). 
(5) Specification explains ‘what was intended’ by the yeneral, while 
ivoganon explains that which was not intended by the abrogated. 
(6) Abrogation occurs on account of the authoritative texts only, while 
yeafication occurs because of authontative texts, reason, evidences and 
oher proofs. 


() The consensus (ijma) may be a proof for specification but not for 
abrogation. 


(8) Specification may affect only the general meanings while abrogation 
may affect both general and specific meanings. 


(9) There are several kinds of naskh: textual abrogation, injunction 
abrogation, or both, whereby takhsis applies only to the rulings. 
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of the Shaf'is, their definition is also slightly different. First che Shafi 
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xnted, while specification may not happen after what is specified has been 
aplemented.* 


(\) Specification explains ‘what was intended’ by the general, while 
| ibroganon explains that which was not intended by the abrogated. 


(6) Abroganon occurs on account of the authontative texts only, while 


wecificauon occurs because of authontative texts, reason, evidences and 
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(7) The consensus (ijnia’) may be a proof for specification but not for 
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Specifying proofs’ 


The majonty of scholars disagree with the Hanafis on the specifying 
proofs. The majority maintain that a general provision may be specified 
either by a dependent clause that occurs in the same text or by an 
independent locution that occurs in another text. They attach only one 
sopulation to the specifying clause, when it is independent of the general - 
that t appear before the general meaning is implemented.'* If it appears 


after the general 1s implemented, it causes abrogation, not specification of 
meaning. 


The specifying proofs according to Hanafis’® 


Hanafis defined taklisis as intending some subjects of the general meaning 
by an independent and chronologically joined proot. The proofs of 
specification are, according to them, divided into three kinds: a) reason, 
b) custom and habits” and c) an authonttative text which 1s independent and 
chronologically joined to the general. 

Hanafis put forward two conditions for the specifying proof that must be 
fuldlled in order to cause takhsis: that the proof which specifies the general 
be independent of the text that provides the general provision; that the proof 
which specifies the general be chronologically parallel (1.e., revealed at 
the same ame) and attached to the general. The differences between the 
above conditions put forward by the majoncy and by the Hanafis are related 
to dependency and chronology among the general provisions and specify- 
ing proofs (provisions). If the specifying proof is dependent — such as the 
amached exception (istithnd’ muttasil), the condition (shart), che attnbute 
(sifah) and the extent of applicanon (ghayal) — it is called limitation (qas1) 
and not specification (takisis). This is due co the stipulation put forward 
by the Hanafis that in the case of specification there should be a kind 
of conflict. This is not the case in a situation when these proofs are in 
question, 

When the chronological order is in question it might be parallel in ongin, 
different, or unknown. According to Hanafis, specifying proofs specify 
general provisions only when they are parallel or when this order is 
unknown.” If they are not parallel, the latter would cause parual* or 
complete abrogation (naskit juz’t or naskh kulli),>} not specification.*4 For 
examples to the Hanafi approach, we may cake the Shafi examples of 


lakhsis with respect to specitying proofs which are independent and chrono- 
logical to the general. 


a 
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sib prools according to Shafi‘is™® 
\ 


© encluded that proofs which qualify the general provisions 
Ng 


is ge texts may be divided into those that are dependent and 


we 
set and joined proofs 


i. p10 Stats, the dependent proof is a part of the text that contains 
ged OSION. It cannot stand on its own and cannot be separated 
ge tet in which it appears. Therefore it 1s dependent (ghayr 
quilt) and yorned (muttasilah). The most important dependent proofs 
-cecfcan0n (mtukhassisat) are as follows: 

ij The attached exception (istithna’ muttasil)?? effected by illa (except, 
srtul) or substitute illa, as in the verse: “Be not averse to writing down 
4,conract| be it small or great, with (record of] the term thereof. This is 
-yt quitable in the sight of God and more certain for tesumony, and the 
ani of avording doubt in your midst — save only in the case where you 
aiia actual merchandise among yourselves from hand to hand.’?® The 
qrsaon be it small or great’ includes all contracts; but the exception ‘save 
arin the case where you transfer actual merchandise among yourselves 
am hund to hand excludes contracts where goods are transferred from 
mo hand. Therefore, the general indication ‘be it small or great’ has 
taspecified, and it includes only merchandise contracts where goods are 


| dywn.? 


| 
| 


, amasfened from hand to hand, and these contracts have to be wnitten 


The question arses, when an attached exception comes after a few joined 
intences, whether it affects all of them or only the last one. This may be 
riemplihied by the verse: “And those who accuse chaste women, and produce 
tol four witnesses, flog them eighty stnpes, and reject their testimony 
ioever, they indeed are evil-doers. Except those who repent thereafter and 
to nghteous deeds. Verily, God 1s Oft-Forgving, Most Merciful.”3° The 
cepnon here follows three joined sentences. it may cause different jundical 
implications, depending on whether it affects all the sentences or only the 


| kstone. Islamic scholars have disagreed on this question.'' The mayjonty 


mantain that the exception affects all the sentences because this is apparent, 
nd the opposite would need to be proved. According}y,. if those who 
xcuse unjustly repent, their status will be reinstated, their testimony will be 
accepted and they will not be considered disobedient afterwards. Abt 
Hanifah, however, maintains that the excepuon affects the last sentence 
lone because this 1s the only certainty.” Accordingly, such people will not 


be considered disobedient afterwards, but their testimony will be reyected 
forever. 
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(2) The conditon (shan)? may specify a general indication, if it Is 
literally expressed and attached to that which is stipulated (mashriit)}* as in 
the following example: “And unto you belongs half of what your wives 
leave, uf they have no child." This verse prescribes the share of the husband 
in the estate of his deceased wife. In the first part — ‘And unto you belongs 
half of what your wives leave’ — the general indication implies that the 
husband should take a half in all circumstances. The second part ‘if 
they have no child’ however, posits the condition that his wife has no 
child. Therefore, this condition has specified the general! provision which 
indicated that a husband should inhent half his wife’s estate. 

In another verse the Qur'an states: ‘And when you go forth in the land, 
it is no sin for you to curtail [your] worship.?° In this verse curtailing 
worship is made dependent on travelling. The article used for specification 
is idha (when). If this condinon were not made, prayer would be curtailed 
at all umes, no matter whether someone was travelling or not. 

(3) The atmibute may specify the general provision, if it 1s hterally 
expressed and attached to that which is described. Here, an attnbute 1s 
considered an abstract characteristic, not just a grammatical adjective. 
Therefore, it includes the adjecnve, the circumstantial expression (Hal), 
adverbs of ime and place (zarf zaman and zarf makdan), specification (tamyiz), 
etc. The Qur'an states: “And those of you who are not able to afford to 
many free, bebeving women, marry from the beheving maids whom your 
npht hands possess."3” In this verse maids is specified by an adjective to 
clude only the beeing ones and exclude all others. 

In another verse the Qur’an states:3* ‘And Pilgrimage to the House 1s a 
duty to God for mankind, for him who can find a way thither.’'’ The word 
mankind compnses all people, but those who cannot find means to make 
pilgnmage are excluded by the second part of the verse ‘who can find a way 
thither’, and this embodies an exception to ‘mankind’. 

In another verse the Qur’an states: ‘Forbidden unto you are [...] your 
step-daughters who are under your protection, (born]| of your women unto 
whom you have gone. *° The first part embodies the general prohibition on 
step-daughters. This part, however, has been qualified by the descnption 
‘bom of your women unto whom you have gone’. This descnpnon 
excludes all step-daughters of mothers with whom a step-father has not 
consummated the mamage. 

(4) The extent of apphicanon (ghayah) signified by articles (ila, hated, etc.) 
which limit the extent of application, may specify general provisions, as in 
the following Quranic verses: ‘They question you [Muhammad] concern- 


Ing menstruation. Say: It 1s an ailment, so let women alone at such times 
and go not unto them unnl they are cleansed.*4! 


The part ‘and go not unto 
them’ provides a general provision indicating that it is not allowed to go to 
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pe second part ‘unt they are cleansed’ specifies the time until 

: ‘ ve 

se ‘gh provision Is applicable. In another verse the Qur'an states: 
me 


re 


“ro ebevet When you nse up for prayer, wash your faces, and 


sos tothe elbows.” This verse frst prescribes the washing of 
> wa your faces, and your hands . This ruling is general because 


iyi ofthe hands and does not specify the area. The next part of 


“est “up 10 the elbows’, however, specifies the area and thus specifies 
_ end provision of the verse. 


» independent proofs 


dgendent prools that specify general provisions are not a part of the text 
sshyrondes these provisions. There are three types: 

i)Resoning (aql). This is illustrated by the verse which prescribe hajj 
die Ramadan fast: “And hajj to the House is a duty that mankind owes 
alot Clearly, this dury is prescribed to all of mankind since the word 
uiland’ (1s) includes all human beings. In respect of reason. however, 
sar people, like those who are not responsible (mukallaf) as infants and 
moe, are excluded from the scope of this obligation. On the tast the 
\uran states: ‘So whoever sights the month must fast that month.’** The 
cd ‘whoever’ 1s generic and includes everyone. Therefore this verse 
qquently includes all believers.*? Reason, however, excludes those who 
a not responsible (mmukallaf). These conclusions have been confirmed by 
iuhontanve texts.*° For example the Prophet said. “Three persons are not 
nonlly responsible: a sleeping person before waking. a youth before sexual 
mununty (i.e. the legal age of matunty in Islamic law), and an insane person 
telore he becomes lucid."’? In this tradition these persons are not mukallaf 


therefore the obligations brought forward by Islamic law are not applic- 
ible to them. 













(2) Oral traditions and customs!® (Surf qawii).4° When the Lawgiver uses 

iword which provides a general provision (in Arabic) with a specified 
meaning (in Shari‘ali) — e.g. the word ‘trade’ in the verse: ‘Whereas God 
has permitted trade and forbidden usury... The word trade (bay) 3s 
genenc in Arabic, and includes all kinds of exchange of goods and other 
uems. Going by the practice of the Lawgiver, however, it implies only 
inding in goods. This custom therefore does not include every kind of 
exchange.*" 

Furthermore, the general provision may be specified by customary usage 
when a group of people use a general provision to indicate some of its 
subjects. Its meaning accords with people’s custom. Consequently, when a 
particular word which appears genenc is used, but according to custom 
includes ae it. of its subjects, it 1S treated according to its customary 
meaning. Theretore, a mujtahid has to consider the customs and habits of 


ee el 
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the “linguistic environment of the original authontative texts in order to 
understand the intended meaning correctly. It as impossible to understand 
authoritative texts and denve rulings without having such knowledge. On 
this point, Shatibi said: “It 1s essential for everyone who wants to study the 
Qur'an and the Sunnah to know the Arabs’ speech customs and practices at 
the time of Quranic revelation, and the explanations of God's Prophet, 
because ignorance of these leads to ambiguities and complications, from 
which one cannot escape without this knowledge.» "This knowledge’ is 
important for everyday law too. For example. if an Egyptian makes a will 
in pounds without specifying the currency. they wiull be considered Egyptian 
rather than Brush pounds, because by custom ‘pound means Egyptian 
currency, not Bnash. 

(3) The authontanve text. This may take either of two forms: a) joined 
to the general provision, that is, mentioned after it in the same text;*} b) 
separated from it. 

(a) The Qur'an states, ‘Whereas God has pernutted trade and torbidden 
usury.’ The word ‘trade’ is generic in the Arabic language and means 
exchanging goods for goods. Therefore. it may include trading with usury. 
Trade, however, was specified and that which contains usury was excluded 
by an independent text in another sentence: ‘and forbidden usury : This 
independent text 1s joined to the text which cares the general meaning. In 
another verse the Qur'an states: ‘So whoever of you sights the month he 
myust fast that month, and whoever is il) or on a journey, the same number 
of other days."® The first part of the verse is genenc and means that any 
mukallaf who is sure that the month of Ramadan has begun should fast. 
However, the second part, which is independent and joined to the general 
provision in appearance, specifies it and excludes from the general meaning 
those who are ill or travelling. 

(b) The Qur'an states: ‘And divorced women shall wait [as regards their 
mamage] for three menstrual periods.’ This verse is a genenc verse that 
includes all divorced women, whether the divorce took place before 
consummation of the mamage or afterwards. Another verse, however, 
specifies it by indicating that the woman with whom her husband did not 
consummate the mamage should not wait three menstrual penods. The 
Qur'an states: ‘O you who believe! When you marry believing women, and 
then divorce them before you have sexual relations with them. no ‘iddali 
[prescnbed waiting penod] have you to count in respect of them. So offer 
them a gift, and set them free in a comely manner.’*’ In the latrer verse. 


therefore, an dependent and separated text specifies the general provision 
of the former verse, and explains that the general provision of 


the former 
verse does not include women who are divorced before having sexual 
intercourse with their husbands. The former verse 1s specified by another 
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spiobos who are pregnant theit i es ns deliver [their 
oe Tyaedote, pregnant women are excluded trom the general 












; sciha vese, Whether she is divorced or her husband has died, 
- von Gvorcee’s “iddah is unt the birth of her baby. 
sf 


‘git! cumple may show us how the tradition of the Prophet may 
p ie general provision of the Qur'an. The Qur’4n states: ‘Forbidden 
aa {ot food are: the dead ammals (mayyitah).’°' The word tayyitah 


pis} anmals which have not been properly slaughtered. The follow- 
ominon of the Prophet specifies this verse and excludes from it the dead 
cals ch ive in the sea. He said about the sea: ‘Its water is pure [for 
ail Huon} and its dead is permissible [as food).’® 


‘ne scholars’ have mentioned consensus (ijma‘), analogy (qiyds) and 
| cuton (his) as independent proofs, although they should rather be classi- 
‘Aunder one of the previously mentioned proofs. Therefore, consensus, 
ash b ways based on an authontative text, may be classitied under the 
aonbve texts, or under reason, because consensus has to be based on 
awthontaove text, and reason must be used before consensus can be 
cated. The latter classification is less suitable. An example of this kind of 
awiicauon is the tradition narrated by Aba Hurayrah where the Prophet 
voude the deceptive contract (bay al-gharar).°* By consensus’®> speculation 
sulidbah) 1s excluded from the general indicanon of this tradition. 
Anlogy may be classified under the authontative texts or under reason, 
trause its based on authontative texts and is reached by the use of reason. 
The Qur'an states: “The woman and the man guilty of illegal sexual inter- 
couse, flog each of them a hundred stnpes.% The word ‘the woman is 
gnenc. In another verse, however, gitl-slaves are excluded from the general 





ndcahon of the word ‘the woman’: “And whoever of you has not the 

neins wherewith to wed free, believing women, let him wed believing girls 
tom among those {captives and slaves| whom your nght hands possess |...| 
And after they have been taken in wedlock, if they engage in illicit sexual 
nons, their punishment is half that of a {ree (unmarried) woman." The 
general indication of ‘the woman 1s furthermore specified by analogy 


Female slaves are also excluded by analogising them with the girl-slaves 
specified by the authontative text. 


\nmntion (hiss) may be classied with reason. An example of this is the 
verse about Mecca: “Have We not established a secure sanctuary [Meccal, 
to which are brought fruits of all kinds, a provision from Us, but most of 


them know not. The expression ‘all kinds’ provides a general provision. 
By the use of intuition we see that the previous verse is specified, because 
innution suggests that the verse does not mean all kinds of fruit but many 


of them. 
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ofthe revelation of this verse, and therefore the ruling of zihar, 


. ? wlah bint Tha labah and her husband Aws 
Conflict between ‘amu and khdass lk .., r Ree oriclaining about cerca ; 

* vhywlah went to the Fr l ining about certain actions 
If both “ann and khiass provide a ruling for the same subject, there will be “aks Prophet sud to her that she was now forbidden to him 
conflict benveen the two. This view is however restncted to the Hanaf ys 1 

s rshe complained about her difficult situation to God. i 
who regard both of them as definite. The same situation will not lead to av buch Pin the ruling of zilar were revealed.” O¢ .ikiteninhits, 
«\\ T 

a conthict according to the Shafi‘is, because in their opinion ‘damn 4s “a sates: “As for those wh _ a 
indefinite and therefore cannot oppose khasy, which provides definite cu . © accuse their wives, but have no 
meaning. 


as eNcept themselves, let the testimony of one of them be four 
spns{ve. testifying four times}, by God, that he is of those who speak 
nih. And the fifth {testimony should be] the curse of God on him if 


cu ol those who tell a lie \against her|.”*> These verses, known as the 
independent locutions, and both are parallel. or this order is unknown, x mvocaton verses (lian), were revealed after Sa'd b. Ubadah 
speatying proofs would specify general provisions.“’ If they are not sped bout the difficuley a person may have in proving, through four 
parallel, the latter would cause partial’° or complete abrogation. se an act of adultery by their spouse.”? The dithiculty was, shortly 
mans, expenenced by one of the Companions,®° who found a man 
ab hs wie While the cause of the revelation is specitic, the ruling 
-uns general and applicable in any similar case. 


tgoher example from the Sunnah is the previously mentioned hadith: 


Depending on the chronological order benveen ‘anim and khass, this 
conflict may produce different results. The chronological order may be 
parallel in ongin, or it can be different, or unkriown. If both of chem are 






























The status of “Gin when provoked by a specific cause”! 


An authonutive text containing a general provision may appear without 
being provoked by a special cause, as exemplified by the following verses: 


bates pure {for ritual ablunion| and its dead is permissible [as food].""* 
‘Successful indeed are the believers. Those who offer their prayers with iis adi provides a general provision caused by a specitic Occasion — a 
humulity. And those who tum away from vain talk."”? ‘O you who believe! mun sad to the Prophet: ‘We sail by sea and carry with us little water. \f 
Fulfl {your} obligations.” cuke ablution with that water we will be thirsty. Can we make 
The general provision, however, may be caused by special occasions | Swoon with sea water?” Although the general ruling allowing for the purity 
known as asbab al-nuziil, such as the questions put co the Prophet regarding da water for ntual ablution answered a specific case, its ruling remained 
certain events. The question that may arise in the latter case is whether the acd enough to make sea water good for ntual ablution and other uses. 
cause of the general provision may specify and limuc its applications. Some | halo makes no difference whether or not the substance is liquid, the 
scholars maintain that the cause of a general provision may operate as a “‘qndon being one of necessity. No scholar is recorded®} to have specified 
specifying factor. However, the great majonty of scholars believe that it may 


arestncted the general ruling because of its cause. 
not act in this way. According to them, 1f a ruling 1s conveyed in general 


terms, 1t should be applied in the same way, even if the cause behind that ( TPetuerol behifes 
ruling is specific. The majonty opinion is preferred because the Prophet and 

his Companions” applied, without any limitation and restnction, the 
general rulings engendered by specific occasions. If we recall that the great 
majonty of authontative texts are caused by specific occasions, it will be 
easier to understand the rule which the scholars of «stil al-figh have 
produced: “What is important is the generality of the word, not the specificity 
of the cause” Next are some examples of authontative texts engendered by 
specific causes, but their general rulings remain genenc and applicable in all 
simular cases. The Quran states: ‘Those among you who miake their wives 


The legal adherence to khass in Islamic law is obligatory (wayib) and its 
meaning must be implemented. Islamic scholars generally agree that it 
provides definite meaning. 


NOTES 


1 On takhsis and us effect on legal reasoning when it disagrees with the status of words 
: ar, majaz, naql, shrieak and vwedeh Warne Pe dnd ma Yukhill bi al-E ; . 
unawl (zihan)”, they {the wives) cannot be their mothers. Only those iene al-Fightyyah, pp. 36-06, 69-133. tal-Fahm wa Atharub fi 
me fave bith co them can be their mothers. They merely utter an p Som Manzi, Lasan al? Arab ol Mut, MigeRge EL. (VY: 19y8. 8 
abominanon and a falsehood. And God 1s Oft-Pardoning, Oft-Forgiving.'7° p wa T9989; Ba labaki, al. 


Mewnid, 
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}. They placed some condiuons for specifying proofs. 

4. Bagri, al-Mi‘tanad, [:252. 

§ Shirazi, ol-Lamma’, p. 30. 

6. Ii, Mukliasar al-Muntaha, 1:129. 

7 Asfahiani, Sharh al-Miniraj, 1:36. 

8 Ansari, Ghiayat al-Wusiil, p. 75; Fattbhi, Shar Kawkab al-\Munir, p 387. 

g. By this condition, attached exception (istithna’ mutrasif), condition (shart) and attnbute 
(afah) and extent of application (ghayah) are all excluded because the specification needs a 


kind of conflict, and these proofs do not cause conflict because they explain what a general 
provision does not include in its meamng. 


10. By ths condinon, abrogation (naskh) 1s excluded, because when a specifying proof 
appears after the general provision, 1t 1s abrogation, not specificanon. This ts the main posnt 
of disagreement between the majonty and the Hanafis when the difference between specifi- 
cabon and abrogation is in question. 


11 Bukhari, Kashf al-Asrar, 1:39; Badshah, Taysir al-Talirir, 1-271; Mayhawi, Sharh Niral- 
Anwar, 1:169. 

12. Ton Nujaym, al-Ashbah wa al-Naza'ir, p. §7; Lubnani, Sharh al-Afaallah, p. 20. 

13. A queston may anse as to whether the general provision. after being specibed. con- 
anus to provide a rea) meaning (hagigal) 1n its remaining subjects. or becomes majaz. 
Aker studying this question, | have come to the conclusion that 1 conunues to provide a 
real meaning Ramic, Taand ma Yukhilf bi al-Fahom wa Athansh fi al-Ahkam al-Fighiyyah, 
Pp. 38-39. 

14. Nasafi, Kashf al-Asrar, 12161; Taftazani, Sharh al-Talwih ala al-Tawdih, \:40 

15 Basri, al-Afi tamad, 1:251-252; Shawkani, Irshad al-Fithil, 125-126. 

16 Because this would be regarded as abroganon, not specificanion 

17. Sha'ban, Usil al-Figh, pp. 270-273. 

18. Therefore, according to the majority. specificanon 1s the |imitarion of the general 
provision to some subjects by dependent or independent proofs, chronological or not. which 
appear before the general provision 1s umplemented. 

19 Tahtazani, Sharh al-Taluth ‘al al-Tawdih, |:42-33; Bukhari, Kashf al-Asrar, }:306: 
Mayhbawi, Sharh Nur al-Aynwar, 12169. 

20. There 1s no doubt that accepting reason and custom as specificanon proofs, which can 
speaty authontabve texts, gives the Shariah the legal flexsbility for the adjustment of ts 
changeable laws (mughayyrrdt) according to what 1s beneficial and good for the people 
Therefore, che changeable Laws of Shar ah may be developed according ta the new and 
developing needs of peaple. 

21. This 1s because they presume that they are paralle! in such cases. 

22 The majonty of scholars regard this as specification and not abrayation 

23, Panual abroganon occurs when the specifying proof comes after general provision. 


while complete abroganon occurs when general provision comes after the specific 
provision. 


24 The independent proofs 3b 
25. The independent proofs 32. 


26 Shirazi, al-Lumma’. pp.33-34; Aslahani, Sharh al-Minhidj, 1-381; Tji, Mukhtasar al- 
Muntaha, W:tji-iss; Ansari, Ghayar al-Wusil, pp. 76-79: Shawkani, Irshad al-Fihiil, 
Pp 26-14) 

27. Scholar have disagreed on whether or nor the disconnectedness of the excepnon 


(utidhnd’ mungai‘) species the general indicanan Salim, Tashil al- Waustil ita Fahim Mn al-Usat 
P 37. 


28. Qur'an, H.282. 
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we she correctness of eXCEpUONs, He SMlin, Tashil al-Wausiil ila Fahm 
ior 4 
, 


if ” 

» Wes a4 co 
: cg Tein c-Qur'an ale Azim, W:364-355; Salim, Tashil al-Wustl il@ Fala” Il 
; 
at 
‘qoqustion ws very important for every day law. An example is when someone makes 
oe: WE My property to the poor, the needy, those who are in debt, but except 


\- . 
gyi mimoral among them.’ Does the exception affect all three groups or only the 


fhecndinon referred to here is the linguistic condition by which one object is depen- 
egos This condinon has many arucles — e.g. if (in) and when (idha) 
, Ttsuthe only sopulanon whereby the condinon may cause specification 
Qr'in, Wena. 


a Quan. WV:t01. 
Quan, fV:25 


2 Sm menooned another dependent proof, based on the badal al-ba‘d min al-kull. This 


azsmcample. (li, Mukhtasar al-Muntaha, W\:132: Qactan, Mabdahith fi “Uliin al-Qur’an, 
Sk Tatil -Wusil 1 Folin ‘fm al-Usitl, p. 40). 


Qu in, IiN:97. 
ie Quan, fV:23. 
8 Quan, I:222. 
» Quran, V6. 

0 Qura, IH:97. 
4 Qur'an, 18s. 


i} includes only believers because only they have been addressed in the beginning of 
4 According to \slamac teaching there cannot be a conflict benveen sound reason and 
ith 


Y Tueudhi, al-Jarni' al-Sahth, \W.24 (no. 1423), Nasa‘i. Sunan, V4:156 (no. 3442). 

W Namely, at the sme when a general provision appears If customs and habits are 
| pouty, they may not specify general provisions, except when based on the basic rules of 
| auch (jawayyah, Flam al-Munvaggi in, 11-89). 
| 49 There 5 a disagreement about whether or not practical customs and habits specify 
| ml provisions. Hanafis and most Malikis maintain that they do specify general provisions 
| bo Amus d-Hay, al-Tagrir wa al- Tahbir, 1-282, Isnawi, Nihayat al-Sawl Sharh Minhdy al- t¥wgAl, 
| Li. 
ff, Qur'an, 1275. 

s1. This happens when the Shariah employs a term that cames a different meaniny 
tom what at literally means in Arabic. In the science of sil al-figh this 1s called nag! (move, 
nasfer). 

2, Shagibi, al-Muwafagat, Wi.151- 

4) These examples are equally valid for Hanafis. 





\y In the Hanafi madhhab this would be partial or complete abrogation (naskh juz'i or 


rath kullt). Weis noteworthy that the general provision of a verse may be specified by another 


‘ene, such as: “And divorced women shall want (as regards cheir marnage] for three menstrual 
penods’ (Qur'an, 11.228). This verse ts specified, and pregnant women are excluded by: And 
for those who are pregnant their ‘iddah (prescnbed penod] ts until chey deliver (their burdens] 

(Qur'an, LXV:4): The general provision from the Qur'an is specified by the hadith in the 
flowing, examples. The Qur'an states: "Forbidden to you {for food} are dead animals’ 


(Quran, V:3). This verse 1s specified by the hadith where the Prophet says, ‘Two [kinds] of 
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dead things are lawful to us {for food| and nwo {things of| blood. The two dead are locusts 
and whales, the two {things of] blood are liver and spleen.” (Narrated by Ahmad ibn 
Hanbal and tbn Mayah. Cf. “Asgalani, Buliigh al-Maram, p. 14) The Qur'an states. ‘God has 
pemmutted trade’ (Qur'an, 11:275). The general provision of this verse 1s that all crade 1s lawfy! 
However, this verse 1s specified by many tradinons which forbid certain kinds of contract. In 
one tradition transnutted from Ibn “Umiar, the Prophet forbids ‘wsab al-falil (see the chapter 
about the condinons permitang and prohibinng contracts). (‘Asqalani, Builitgh al-Afaran, 
Pp. 223-240). The general provision of a hadith may also be specified by the Qur'an. The 
Prophet says: “What 1s cut from an animal while alive 1s considered dead’ (Narrated by Aba 
Dawid and Tinmidhi. Cf. Asqalani, Bulitgh al-\Maram, p. 15). This tradinon is specified by 
the following verse: ‘And God has made for you from your homes an abode, and made for 
you out of the hides of cattle {tents as} dwellings which you find so light when you travel 
and when you make a sojourn, and of their wool. fur and hair furmshings and articles of 
convenience, \as a comfort} for a while’ (Qur'an, XVI:80). In another tradition the Prophet 
says. When ovo Muslims cross each other with swords, the killer and the killed are both 
in hell’ This tradinon 1s specified by the verse: “And if qwo partes or groups among the 
Delievers fall into fighang, then make peace between them both, but if one of them rebels 
against the other, then fight {all} against the one who rebels until he complies with the 
Command of God’ (Qur'an. XLIX:9). Therefore, those who rebel! are excluded from the 
former tradion. The general provision of a hadith may be specified by another hadith. The 
Prophet said about zakah on agncultural products: "What was watered naturally one tenth’ 


Another saying of his specifies the first one and excludes products which are less than five 
ausiig: ‘There 1s no sadaga on what 1s less than five awsuq.’ 
§$. Qur'an, 11:275. 


6. Qur'an, 11:185 


§8 Qur'an, 1:228. 

§9. Qur'an, XOCXII: 49. 
60. Qur'an, LXV.4. 

61 Qur'an, V:3. 


57. Ibn Kathis, Tafsir al-Qur’an al- Azim, 11:363-364, [11:657-658, 1V:489-491. 


62. Narrated by Ahmad Nasa‘i, Abo Dawid, Tirmidhi, Ibn Mayah and others from Abi 
Hurayrah See Asqgalani, Bulitgh al-\Maram, p. 9. 


63. Such as Salim in Tashil al-Wasiil 18 Fah ‘thn al-Usiil, p. 41; Qaggan, Mfabahith fi Uhim 
al-Qur'an, p. 227. 


64. Mushm, Salith Mushm, [l:1153 (no. 1513). 


65. Sahm in Tashil al-Wisitl f@ Fah Tm al-Usiil, p. 41. 
66. Qur'an, XXIV:2. 

67. Qur'an, IV:25. 

68. Qur'an, XX VIII:57. 


69 Because Hanafis presume that they are parallel :n such cases. 


70. The maonty of scholars regard this as specification (takiisis), not abrogation. 


7m Ansan, Ghayat al-Wusiil, pp. 80-81; Sha‘ban, Usiil al-Figh, p. 277. 
92. Qur'an, XXIII:1-3. 


73, Qur'an, V:1. 
74. Since none of chem disagreed on this question, there 1s consensus (s91d'). Sha‘ban, Usiil 
al-Figh, p. 277. 


7$ Ghar1s when the husband says to his wife: ‘You are to me like the back of my mother 


[.e. unlawful for me to approach]’. ‘Assaf, al-Alikam al-Fighiyyah, 11-398. 
76. Qur'an, LVIII:2. 


77. Ibn Kathir, Tafsir al- Qur'an al- Azim, 1V:408-409. 
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PaArrTER 24 


Forms of the Specific 
(Khass) 


Introduction 


Khiass takes different forms. It may take the form of 1) an absolute (sflaq) 
which is not qualified, limuted or restricted in its apphcation; 2) it may also 


be qualified (mugayyad); 3) it may appear in the form of a command (ann); 
or 4) in the form of a prohibition (nalry). 


(1) The Absolute (al-Mutlaq) 
The linguisuc definition of mitetlag: 


Mutlaq refers to free, unlimited, unrestncted, general, absolute, absolute as 
opposed to restncted (mugayyad).' 


The technical defininon of miutyplag 


Amudi offered for the following definition: ‘Murtlag is an indefinite word 
(nakirah| used to convey the positive.” Shawk4ani employed several defim- 
cons. In one, he calls muplag ‘what 1s widespread within its sort.’ * According 
to Ansan, mujlaq is ‘an utterance that indicates an entity as it 3s in 
itself’ .* 

Based on these defimtmons we may formulate the following definition: 
mujlaq ts an utterance that indicates a subject or a group within a larger group 
(mahiyyah) without being specified or restricted by anything that may reduce 
us commonality. We may construe muplag to include only one subject which 
isnot specified or restricted, but not a specified or limited group. This means 

that mujlaq excludes all words restricted by attnbute, condition. place, time, 


etc. When mujlaq 1s qualified it becomes mugayyad. For example, ‘a man’ is 
muflag, but ‘a wise man’ is mugayyad. 
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} nce berween ‘ann and muflag 
ce athe definition, the general (‘am) includes everything to 
annned ) 
| pl On the other hand, an absolute utterance indicates a 


smmon or common group of a kind or class, and does not include 


sihem. Like the general, it can also include all of them, but not at one 
olthe game ome. 


' frfore, Sn includes everything (all subjects) to which it iS applicable 
| ioce, while mnutlag includes only one thing non-specified of all the hee 
| pntuch at as applicable. Saying ‘the man’® includes at once every h 
a nd 1s considered ‘ , feet dee 

a cred anim. Saying, however, ‘a man’ mea 


ns any human 

yng. lt may no 

vag. It may not include all human beings at the same time, but all of them 

xcosvely) at differers nmes. It is 

rode these differences 
Roth of 


considered mitlag 


OM and ants 
) d snutlag have some common character- 
tiem are o 


a i pen to interpretation beyond the obvious 
"MIE prov) . : 
| ae Provisions, and anything that specifies ‘dim qualifies 


Lumples of muflag? 
The Qur'an states: “So whoever of you sights the month must fast that 
oh, and whoever is Wl or on a jourmmey, (should fast] the same number 
odother days © The word “days’ 1s absolute in the sense that it has no restric- 
don, such as succession, either in this verse or in any other authoritative 
in. Therefore, it remains mujlag — whoever does not fast during Ramadan 
Nause of illness or travel must fast the same number of other days, in 
uccesion Or separately. 

b) The Qur'an states: ‘And those of you who die and leave wives behind, 
{hee wives} shall wait (as regards their mamnage| for four months and ten 


dys.* The word ‘wives’ is an absolute because it has no restmction in the 


xnse of including those with whom the martnage was not consummated. It 
Ww not testricted, either in this verse or in any other authontative text. 
Therefore, 1t remains mujlaqg and includes any woman whose husband dies, 
whether or not the mamage was consummated. 
(c) The Qur'an states: ‘(The distnbution of wealth occurs| after the payment 
of the legacies ot debts of the deceased person. '° The word ‘legacies’ 1s 
dsolute, in the sense that it does not limit the amount. According to this 
indication someone may gve all his property as legacy. However, this was 
reuncted by the tradiuon where the Prophet forbade one from giving more 
than one third of one’s entire property as a legacy. Therefore, ‘legacies’ in 


the verse means one third or less, because this ruling did not remain 
absolute, but became restricted. 
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The value of mutlag 


The legal adherence to mutlaq is strictly obligatory in Islamic law, as 
the implementanon of its absolute meaning. It may not be restricted unt 
a reliable proof" suggests a restriction.'? Therefore. no one can reduce the 
extent of its indication"! unless a reliable proof suggests that a specified 
individual subject is intended. Mutlaq provides a definite indication (qat‘i 
al-dalalah), because it represents a form of khass which is definitive (qa/‘i). 


(2) The Quahfied (al-Mugayyad) 
The hinguisnc definition of mugayyad 


Mugayyad refers to bound, tied, limited. qualified. restncted, confined."* 


The technical defiminon of mugayyad 


The qualified, or mugayyad is opposite to the absolute (sustlaq). Therefore, 
it technical defirution should be opposite to that of muslag. Taftazani 
defined mugayyad as ‘what 1s excluded from any commonality.'* Shawkani 
defined it as ‘what is not widespread within its sort’.'* According to these 
definitions, mugayyad is a word that indicates a subject or non-specified 
group of subjects (mahiyyah) to which is attached what restricts their 
commonality - ¢.g.. ‘a righteous person’, ‘righteous person’, ‘a white book. 
‘white books’, ‘a good student’, ‘good students’, etc. Therefore, like muttlaq, 
mugayyad includes only one subject or non-specified group of subjects in 
2 mulntude. But unlike muflag, the one subject or group 1s limited by a 
resmcnon. These and similar words represent absolute nouns which have 
a resmction. Therefore, the term applies only to these restricted subjects. 


This means that mugayyad includes all restrcted words limited by an 
attnbute, condition, place, time, etc. 


Examples of mugayyad'? 


(a) The Qur'an states: ‘And whosoever finds {the penance of freeing a slave] 
beyond his means must fast for two consecutive months in order to seek 
repentance from God. And God 1s Ever All-Knowing, All-Wise.''* This 
verse prescnbes the penance for a Muslim who unjustly kills another 
Muslim. The word ‘two months’ 1s restricted by ‘consecutive’. Because no 


tehable proof suggests another meaning, it continues to be qualified and the 
penance 1s for two ‘consecutive’ months. 


(b) The Qur'an states: “And he who finds not [the money for freeing a slave] 
must fast two consecutive month before they touch each other (i.e. husband 
and wife]."® This verse prescnbes the penance in cases of zihdr. Like the 





Forms of the Specific (Khass) 177 


rs tesmcted by ‘consecutive’. It remains qualified because 
verse 
th goat gupgests otherwise. 

Quan states ‘Forbidden to you \for mamage] are your mothers 
ayo gep-daughters under your guardianship, born of your wives 


osha you have gone - but you will not sin {to marry the daughters 


| seaamen} unto whom you have not gone.’*°The word ‘stepdaughters’ 
shen qualied by ‘under your guardianship’. However, this restriction 
_ sheen cancelled by the statement ‘but there is no sin on you if you have 


cane unto them . Therefore, this muqayyad has not been implemented 
em irestnction has been nullified and it has become mutlaq. 


coihct between mujlag and mugayyad™ 


Tenmullag and muqayyad pertain to the same issue, there are four possi- 
“nis: ) that they agree on the cause and the muling; 2) that they agree on 
mause and disagree on the ruling, 3) that they disagree on the cause and 
ii the rubng: 4) and that they disagree on both the cause and the 
bg 


| il Regarding the firse possibility, scholars agree that muqayyad prevails 

| it mutlag and qualifies it. This conflict is illustrated by the following 
ve, The Qur'an states: “Forbidden to you (for food] are the dead animal 

| dblood’= In this verse blood is forbidden for human consumption. The 

| oid blood is absolute but one qualified in another verse as ‘blood shed 

| ith. Blood in the second verse is restncted and the restricted sense 

| pa over the absolute 24 
i) In the second possibility, where muitlaq and muqayyad agree on the 
ave and disagree on the ruling? muqayyad will not qualify mutlaq and 
ceryone will treat it as it stands. This is illustrated by the verses related to 
usdit’ and tayammun. The Qur'an states about widil’, ‘O you who believe! 
When you stand to offer prayer, wash you faces and your hands {forearms| 
upto the elbows.'?? The washing of the hands 1s restricted to “up to the 
dbows. The same verse does not restrict rubbing the hands in fayarmmunr. 
‘And if you Gnd no water, then perform tayammum with clean earth and 
nb therewith your faces and hands.’ Because the two verses pertain to 
diffrent rulings, the first verse will not qualify the second, and thus in 
layammun the hands should not be rubbed “up to the elbows ; 

is) The third possibility 1s that they disagree on the cause and agree on 

the ruling. As an example of this possibility we may refer to the following 
verses. The Qur'an states: “And get two witnesses from among your own 


men,” This verse requires (vO witnesses In Commercial transactions. The 
word men 1s absolute because this verse does not 


aso deals with the subject of witnesses. The 


qualify it. Another verse 
witness TWO just persons from among you ” 


r our an states: “Ard take for 
This Verse, h 
» wOwever, qualifies 
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the persons as just. The ruling of these two verses 1s the same because both 
require two witnesses. The causes of these rulings, however, are different. 
In the former the cause is commercial transactions, whereas in the latter it 
is the revocation of divorce. Since the qualified prevails over the absolute, 
the latter verse prevails over the former and the ruling is that witnesses in both 
commercial transactions and the revocation of divorce must be ‘just’. This 
accords with the opinion of Shafi‘is, while Hanafi scholars do not qualify 
inwilhay by miigayyad in this situation, and every verse operates as 1t stands. 
(4) The fourth possibihty 1s that they disagree on both the cause and the 
ruling. An example of this may be seen in the verses related to ablution and 
theft. The Qur'an states regarding ablution: ‘O you who believe! When you 
stand to offer prayer, wash you faces and your hands [forearms] up to the 
elbows." The washing of the hands in this verse 1s restricted to ‘up to the 
elbows’. In the verse about theft there is no such restriction. The Qur'an 
states: ‘Cut off the hand of the thief, male or female."’* Therefore, 1t 1s 
absolute. Due to the fact that both causes and rulings in these verses are 


different. chere is no conflict between them and each verse operates as 1t 
stands. 


The precondition for the restnction of mutlag by mugayyad 


Before the mugayyad can qualify mutlag, certain conditions must hold, as 
stipulated by scholars. The most important of these are:?? 

(1) The restnction should be in the form of atenbutes, where the basics 
of rulings are already established in both mutlag and mugayyad. If the restnc- 
non of the absolute establishes the fundamental ruling in the form of an 
mcrease, Or an increase in the number of times, the »ugayyad may not 
qualify the mutlag. For example, it is obligatory in wudii’ to wash or wipe 
four parts, while for fayammum only two parts. Here, the mugayyad may not 
restrict the muflag, since this would lead to the affirmation of a ruling which 
has not been mennoned, and the restriction may operate in the sphere of 
atnbutes only. 

(2) The absolute should be of one origin (source). If the absolute alcer- 
nates between wo different restnctions, the restnction will not take place. 
An example of this condinon is the restriction that the inhencance berween 
spouses should take place after regulating legacy and debts.}* Inhentance has 
been menaoned in other places in the form of an absolute (muztlaq). Because 
this muiflag (the inhentance) and the inhentance mentioned in other places in 
authontauve texts are all of one and the same onyin, 1¢ will be restricted, and 
therefore the inhentance will take place after the legacy and debts are regulated. 

(3) That they may not be harmomised (reconciled) except by restriction 


because implemenung their ful) meaning is better chan cancelling some 
meaning. 


waa. 
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rere w not reliable proof which prevents the restriction from 
jiu 


. 2 
ar n additional meaning has not been mentioned and joined to 
t 


opt a a Way that may suggest that the restriction has been 


_awitl because of that additional meaning. If such additional meaning, 
_gedto migayyed, the restriction may not take place. 


fu vlue of tmuiqayyad 


inthe cae of mutlag, the legal adherence to muqayyad is obligatory and 
satus the implementation of its restricted meaning. Mugayyad also 


sides adebnute indication (gat i al-dalalah), because it represents a form 
dthis which 1s definitive. 


\) The Command (al-Amr) 
“Thelngustc defminon of amr 


twitefers to order, command, instruction, decree, authonty. The tern 
Kaus in many verses of the Qur'an in the sense of command.*® 


| The technacal dehmton of amr 


| foal Hinb provides the following definition of amr “Requirement of an 
- XLnot abstention, from the position of supenority.”?© Amidi quoted a tew 
| ditions for amr and discussed them. He chose the definition provided by 

ue Shafts: ‘Amr is an order, from the position of superionty, to act. . 
Nishi defined amr simply as an order to act.’* Based on these definitions we 
muy define anir as the provision of an order to act in the future, whenever 
lt order is issued from someone enutled to make such a conimand. 


_—— 


forms of anir 


dm may be expressed in a vanety of forms:°? 


(1) The imperative mood of verbs exemplified in the following verse- 
Then depart (afidii) from the place whence all the people depart and ask 
(istaghfint) God for His forgiveness.’*° 

(2) The jussive mood of verbs (imperfect) preceded by the command 
amcle ‘li such as in the verse. ‘Then let them complete {li yaqdu| the 
prescribed duties for them, and perform (li yufu| their vows, and circum- 
ambulate {li yatjatwwafit\ the Ancient House.”*' 

(3) The verbs in simple passive voice exemplified in the verses: 
who believe! The oy of equality in pumshment is prescribed upon you 
in case of murder.’*? ‘O you who believe! Fasting is prescrj 


woo"? bed upon 


‘O you 





ai. 
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(4) The verbal imperanve noun exemplified in the verse: ‘O you who 
beheve! You are responsible for your own souls."44 The word “‘alaykuim’ js 
an imperanve verbal noun and is regarded as a form of amr. 

(5) The verbal noun which is a substitute for the umperative mood of 
verbs, as in the verse: ‘Strike at their necks."*° The word ‘darb’ is a verbal 
noun which means stnking, hitting. In this verse, however, it acts as a substi- 
tute for the imperative mood and means ‘stnke’. 

Besides these forms of amr, there are other forms which may give the 
same indicanon - explicit mention of the following words: to order (amara), 
to ordain (farada), to prescnbe (kataba), the duty upon (liaqq ‘ala) and 
similar words. Included here are the provisions that indicate a moral 
condemnation, threats of punishment. or the expunging of someone's good 
deeds because of abandoned duties. A sentence that provides information 
by which an order is intended is illustrated in the verse: ‘The mothers suckle 
{yurdi na) their children for nvo whole years.'*° This information indicates 


that an order is intended. Some translators took this into consideration and 
translated the verse as: ‘The mothers suckle. **” 


The pnmary indication of amr** 


Ifa form of ams not accompanied by clues or evidences suggesting a kind 
of request, am? implies a definite order. This is the opimion of the majonty 
of Islamic scholars.? The following proofs have been offered. 

(1) Many Quranic verses include clear explanatory statements: '|God] 
said: “What prevented you {O Iblis] from prostrating, when | commanded 
you?” “And when tt 1s said to them: “Bow down [in prayer]! They bow 
not down {to offer prayers|.5' ‘And let those who oppose his |the 
Messenger's] commandment beware, lest some fitnali befall them or a painful 
torment be inflicted on them.’ ‘It is not for a believer, man or woman, 
when God and His Messenger have decreed a matter, to have any choice 
in their decision. And whoever disobeys God and His Messenger has indeed 
strayed in plan error.’ 


(2) There is unammous agreement among the Companions of the 
Prophet in this matter. 


(3) This ts the nature of the Arabic language and the scholars of language 
have agreed upon 1t. 


These proofs are explicit and so strong that, according to Islamic science, 
no other proofs can refute them. 


The absolute and the restncted order‘* 


An absolute order (amr muflag) must include everything without which tt 
may not be completed. For example, the order to perform prayer must 
include the order for ablunion because the prayer will be invalid without 
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thy when there is an absolute order. When we have a restricted 
‘Ths? . 

summajayyid) such as 10 the case of alms, which is restricted by the 
“aon ofa certaan amount of wealth, there is no question of obligation 


yhve that, This is because, by achieving it, the order, not the re 
‘sgnon will be completed. 


(ber usages of arnt?” 


ia tsennally mphes obligation. It may, however, imply other things, 
xnding on the endence (context and circumstances), which may point 
pa fom its ongnal meaning towards other meanings. Other usages of 
mnie. 

(i) Recommendation (uadb) exemplified by the verse: “O you who 
tdeve! When you contract a debt for a Axed peniod, write 1t down."** 

h} Permussibulity (iba@hah) as in: ‘and eat and dnnk.’’ 

| bi) The threat as in: ‘Do what you will." 


| \)) Indebtedness as in: ‘And eat of the things that God has provided for 
} vou.” 


(i) Honour and hospitality as in: ‘Enter therein {Paradise}, in peace and 
seunty.* 


(6: Deemng powerless as in: ‘Then produce a chapter of the hike 
thereof"®) 


(7) Equalisation as in: ‘Endure its heat, and whether you are patient or 
_ Bol ts all the same “*4 
| (8) Contempt as in: “Cast down what you want to cast. 
| (9) Consultanon as in; “What do you think?” | 
| (to) A call for contemplation as in: ‘Look at their fruits when they begin 
| to bear" ) 
(11) Supplication (du‘@’), when a request comes from an infenor being to 
| another, as in the verse: ‘My Lord forgive me.” zm 
(12) Warning as in: ‘But take every precaution for yourselves. 
(13) Insult as in: “Taste you (this|! Venly, you were {pretending to be} 
the mighty, the generous.’”° 
(14) Request when a demand comes from an equal or nearly -equal 
person, as when a student asks a fnend: ‘Give me the pen. 


The indication of amr after nahy”' 


In authoritative texts there are rulings which abrogate others and rulings which 

command the opposite of what has hitherto been prohibited. For example, the 

Prophet once said: ‘1 have forbidden you from visiting the graves, Nay, visit 

them, for it reminds Ae the mete atteraiet ln these situations we may ask 

whether the command after prohibinon implies obliga : 
ajonty of scholars maintain that : 

The majonty at if imphies permiss) 
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Single compliance with amr or its repetition? 


Amr may be: a) absolute, b) restricted to a single act of compliance, ¢) 
restricted to repention. When amr is restricted it is implemented according 
to its restnctions, because the qualified has preference over the absolute. 
Single comphiance with it may be illustrated by the verse: ‘And /ajj is a duty 
that mankind owes to God.’ The Prophet was asked if it had to be 
performed every year, and he replied it should be done once in a lifetime.” 

An example of repention is in the verse: ‘Cut off the hand of the thief, 
male or female.” The command in this verse 1s dependent on an attnbute, 
Le., theft. Therefore, whenever theft occurs the hand must be severed.” 
The majonty of the scholars maintain that when amr is absolute it does not 
imply a single act of compliance or repetinon. However, keeping in mind 
that the obligation may not be fulfilled without a single act of compliance, 
single compliance becomes necessary, but not because the absolute amr itself 
indicates 1t. 

Some scholars maintain that amr implies a single compliance, others that 
it implies repention during one’s lifeume. The majoncy opimon and those 
who maintain that ainr implies a single act of compliance do not differ in 


practical terms. The second opinion, however, seems more consistent with 
the Arabic language. 


The time at which amr should be performed” 


Amr may be restricted as to the time of its performance. However, if the 
anir is an absolute, it must be performed immediately” because people are 
generally commanded not to delay the performance of good deeds. Several 
Quranic verses indicate this: ‘And vie one with another for forgiveness from 
yout Lord." ‘Race one with another for forgiveness from your Lord.”"' 'So 
me with one another in good works."®> Moreover, bearing in mind the 


uncertainty of the nme of one’s death, the immediate performance of aur 
seems more to be an even greater requirement.” 


Who is addressed by arnr?*4 


In respect of rationality, human beings may be divided into two groups: 
those to whom legal or religious obligations (legal awareness) apply and 
those to whom they do not apply because of immatunty, or temporary or 
permanent loss of mental capabilities. The legal texts are not addressed to 
those who do not possess legal awareness. This is a logical conclusion 
because an order 1s normally issued to someone who can presumably 
perform the obligation. Furthermore, the authoritative texts themselves 
make this clear. The Prophet has said, “There is no responsibilicy upon three 
persons: a sleeping person before he wakes, a youth before puberty (i.e. the 
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ry in Islamic jaw), and a lunatic before he recovers his 
qrunt 

go 

— je ol ante” 


_ peter thought of as implying a definite obligation. Therefore. 
jas ought t0 understand this before setting out in search for clues or 
sex which may provide other indications. 


Piohibroon (al-Nahy) 


| egw dehrunion of naly 


\iy eles to prohibition, ban, a term which occurs in many verses of 
Wain the sense of prohibinon.’” 


hheechnical debrution of nahy 


tnuti held that nahy is the opposite of amr, and thus an order not to act, 
im a positon of supenonty.** Nasafi defined nahy as an utterance by 
meone, from a posinon of supenonry, for another not to act.22 Shawkani 
ined nalyy as: “The declaration that requires an abstention, from the 


povton of supenonty.' According to these definitions we may define rialty 


| 





| 


si promsion that prohibits an act in the future when that prohibition is 
sued from someone who is entitled to make it. 


The forms of nalty’" 


\dly may appear in different forms: 
(i) The imperfect preceded by the article 1@ (jussive mood) as in the 
venes: ‘And consume not each other's property unjustly {1-e., illegally} ?* “O 


you who believe! Betray not (la taklifinii) God and His Messenger.” 


(2) The explicit mention of a prohibition (tahirim), and ban (nahy), as in 
the following verses: “Such a thing is forbidden |hurrimal to the believers. ** 
God does not prohibit you (ld yanhakum| from dealing justly and kindly 
mth those who you fought not for religion and who did not dnve you 
out of your homes. Verily, God loves those who deal equitably. He 
only prohibits you (yanhakum| from befnending those who fight against 
you for religion, drive you out of your homes, and help to dnve you 

out.’ 

(3) A command that requires the avoidance of something: ‘O you who 
beheve! When the call for the prayer is proclaimed on Friday come to the 
remembrance of God, and put aside (wa dhani} trading.’ ‘So shun [ijtanibia) 
che abomination of idols and shun lying speech." 


(4) Threats against and criticism of those who do commit certain q de 
eeds” 
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‘And whoever does this shall receive punishment.'*® ‘And who does more 
wrong than one who invents a lie against God, while he is being invited to 
Islam. 

(5) Presenbing penance for certain deeds: ‘And whoever kills a behever 
by mistake must set free a believing slave and give compensation to the 
deceased's family, unless they remut it."’%° 

(6) The expressions "you ought not’ in the verse: ‘And you ought not 
annoy God's Messenger, or ever marry his wives after him."'°! 

(7) Prescnbing a punishment (add) as a consequence for certain deeds: 
‘The woman and the man guilty of illegal sexual relations, flog each of them 
a hundred lashes." 

(8) Moral condemnation of certain conduct as in the verse: ‘It 1s not of 
nghteousness that you enter the houses from the back. '® 

(9) Descnpnion of a deed as corrupt or an act of the devil: ‘O you who 
believe! Intoxacants, gambling, arrows [for seeking luck or a decision] are 
an abomunation of Satan's handiwork.’ '° 

(io) Confirmanon that God abhors those who falsify the Scmptures: that 
He will not punfy,'”’ speak to, or look at them.'” 

(11) In the form of informanon: for hajj the months are well known. So. 


whoever intends to perform hajj - no sexual relations, sin, or unjustihable 
dispute dunng the hajj.'” 


Other usages of nahy'” 


The forms of nahy do not always imply strict prohibition (‘a/irini). They may 
imply other rulings too:'” 


(1) Blameworthiness (kardhah) — e.g., the Prophet’s prohibition of dnnk- 
ing from the neck of a waterskin.''° 

(2) Supplicanon (du'a’) of an infenor to a superior being, as in the verse: 
‘Our Lord seize us not if we forget or fall into error.’''' 

(3) Guidance (irshad) as exemplified in the verse: ‘O you who believe! 
Ask not about things which, if made plain to you, may cause you trouble.'''* 

(4) To explain an end or outcome: “Think not of those who are killed in 


God's way as dead. Nay, they are alive, with their Lord, and they have 
provision." 


The indication of nahy''4 


The majonty of Islamic scholars maintain that naliy, in realicy, imphes prohi- 
bition if a reliable proof does not suggest otherwise. As for whether or not 
uahy necessanly means that whatever is prohibited is corrupt, incorrect, or 


invalid ~ and as such produces no legal nghts and effects — this needs more 
explanation. 


The prohibited may be twofold: 
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sy proubited which has never been treated by God as a good or 
_aleged: And do not approach the unlawtul sexual act.’"''S W orship 


igdjan none with Him.'""° These deeds are prohibited because they 
_aleted intrinsically bad. They are forbidden, cormipt and incorrect, 
se rel only in things corrupt and incorrect. Thus an illegitimate 
juil not follow the father in partnership, and an unbeliever will not 
-qanted in the Hereafter for his good deeds done in this world.'!7 


)| What is prohibited in one respect, but enjoined in another. It is 
-Uiwed for three reasons: 


Arowe of ts atmbute — e.g., prohibition for menstruating woman or a 
cak penon with respect to the performance of prayers; ''® 

heawse of a matter which necessarily accompanies it —1.e., the prohibi- 
suol song during the first day of Eid, because fasting prevents one from 
_ tating the feast day, 

ibecawse of a matter which does not accompany it''? — e.g., the prohibi- 


wo perform ablunon with stolen water, to pray on land acquired by 
=inful means,'”° or trade after che call for Friday prayer.’ 


inge compliance with or repetinon of a nahy'** 


\hy indicates an order to abandon an action forever if it 1s Not restricted. 


The proof for this ies in the fact that scholars used naly as a permanent 
smoot without restricting, it. 


The value of nalty'*3 


Te absohate nahy implies prohibition, and that the thing prohibited 1s 
| and, Therefore, Muslims should believe that a ban (nahy) implies prot 
hon (alvini) before they search for contrary clues or evidence: 


1 al-Alu' jam al-Wasig, 112564, Tahanawi, Dictionary of the Technical Tenns, pp. 921-924, 
Wehr, Arabic-English Dictionary, p. 567 
| Amidi, al-thkam fi Usitl al- Aluka, Wi.5. 
| y Shawkani, Irshad al-Fultiil, p 144. 


y. Ansari, Ghiayat al-Wusul, p. 82. 


| NOTES 
] 


g \the definite article is for comprehension (istighrag), and not the specification aie 
known person (‘aled). 

| 6, Therefore, all specifying proofs which have been mento ; 

ned 

| mennoned here as qualifying, proofs. previously may be 

+ As mentioned, mujlag may be restncted to make it my 


la 3 £ >. : 
examples t will mention represent a mujlag which remains iad (quatified). ihe first two 


m 
of a mutlag which 15 qualified to make st mugayyad. wiles, 
g. Qur'an, W185. 


the third example will be 
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PART IV 


The Interpretation of Clear and Unclear 
Words (Ta’wil) 





Introduction 





jiil is a major cause of disagreement between Islamic scholars, because 
any Shari alt source-texts are susceptible to more than one interpretation. 
Ths bolds true not only of ambiguous texts but also of those containing 
nore obvious (or apparent) meanings (in both the Hanafi and Shatri 
chook). Because ta’wil can be abused," Islamic scholars have methods for 
shborated and explained sciennfic ta’wil. In their opinion every ta’wil must 
be supported by sciennfic proof. The methods they suggest have helped 
mytahids in their legal reasoning, and protected them from voicing 


mere opinions. These methods have focused their attention on the correct 
prcnce of ta’wil. 


NOTES 


1. Many people explain the authontanve texts according to their own inclinations because 
they merely want to achieve their own objectives. From an orthodox point of view, ta’wil 
that has no scientific basis is used as an instrument to deform, distor and misrepresent Islamic 
teachings. 

2. The Prophet said: “He who speaks about the Qur’an according to his own opinion 1s 


| wrong even if he says what ts nght.” Tirmidhi, al-fami‘ al-Sahih, V:183 (no. 2950; Abt Dawid, 
| Sunan, 111.320 (no. 3652). 











CHAPTER 25 


The Interpretation of Clear and Unclear 
Words (Ta’wil) 


The linguisuc definition of ta’wil 


Ta'wil refers to interpretation, construcnon, explanation.’ Muthanna said: 
“Ta'wil is interpretation, reference, source and destiny.” 

Although it 1s often rendered as interpretation, or equated with tafsir, 
ta wil more properly signifies interpreting in a manner not according to the 
lener or overt sense of a text; it is explaining the covert or virtual meaning, 
and interpreting in a manner beyond the obvious meaning. 

Tawil also means ‘turing a verse of the Qur’an from its apparent mean- 
mg to 2 meanung which it bears, or admits, when the latter 1s agreeable with 
the Qur'an and the Sunnah.’ For instance, in the phrase in the Qur’an: 
"Yukhnj al-hayy min al-mayyit’ (V1: 95) if the meaning is “He produces the 
bird from the egg’ it is tafsir, if the meaning ts ‘He produces the believer 
from the unbeliever’ or ‘the knowing from the ignorant’, 1¢ 1s fa’wil. Ta’wil 
also means ‘explaining the meaning of chat which 1s mutashabih [or what 1s 


equivocal, or ambiguous] —1.e., what is not understood without repeated 
consideration’ } 


The meaning of ta'wil for the Salaf and the first Islamic scholars‘ 


The frst Mushms (salaf) understood ta’wi! to be interpretation in the sense 
of source and desuny. This is reflected in Ibn Taymiyyah's$ statement: ‘In 
the tradition of the salaf the word ta’wil carries the same meanings God 
mentions in His Book. These meanings may be exemplified by the follow- 
ing verses: “Do they await only for the final fulfilment [¢a’wilali] of it [the 
Event] On the Day it {the Event] is finally fulfilled [i.e. the Day of 


Resurrection], those who neglected it before will say: Venily, the 
Messengers of our Lord came with the truth.'”; “That is better and more 


suitable for final determination {al:san ta’iwil]""?; “And he said: °"O my father! 





\s 


‘boty A'ishah completed her prayer while travelling. He said: “‘She 
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serprtaion (ta wil of my dream of old! My Lord has made 
a “Thus will your Lord choose you and teach you the 


* on ull of events."®, “Then the one of the two who was 
ge alength remembered and said: ‘1 will tell you its interpreta- 


“od so send me forth."'° 


p00 expressed by lbn Taymiyyah is supported by many proofs 
ied by the tradition transmitted from Zuhni, who stated: ‘I asked 


oti Wavvalat\’* ike “Uthman’”"= Because the first Muslims spoke 


om of Arabic, their understanding of vanous expressions is accepted 


' 


| 




















dblen the interpretation of the Qur'an, which was revealed in pure 
tbe 

bit scholars did not differ from the salafin their understanding of ra’wil. 
‘isi understood ta’iwil to carry the meanings of interpretation, source 
di deony. From the following example, whereby his talent in ta’wil is 
a@oumted, he sought to reconcile texts which appear to give conflict- 
yaeanungs,'* 


Te Prophet said: ‘Start your dawn prayer at daybreak, for [its performance} 


| tdut ome as the most Tewarding for you.’'® In another tradition, A‘ishah 
| a They, the belienng women, were in the habit of performing the dawn 


mmr with the Prophet; then they went their way in twilight, wrapped in 
ear tobes and unrecognised by anyone because of darkness. '® According 


SiG, these two traditions can be reconciled by interpreting one of them 
| Sond its obvious import (ta’wil). He said: ‘So whenever traditions are 


lund to be contradictory, we ought to choose the one which has valid 
rrsonto make us believe that it is more reliable than others. When he was 


_ tked what that reason could be, he replied, “That one of the nvo tradinons 


thould be more consistent with {the meaning of] the Book of God, for 
(onsistency with the Book of God is evidence [of reliability}.” 
SHif'i meant that the second tradition is closer to the following, verse: 
Guard stnictly the prayers, especially the middle prayer. ° He added that it 
6 dear that someone who prays at the beginning of the penod set for the 
very prayer is more anxious to perform the prayer at its proper ume on 
he who delays it to the end of the determined penod. He explained, We 
have noted that men prefer to perform their obligatory and voluntary 
prayers as neatly on time as they can, for they are liable to be busy or forget- 
ful or to suffer from other illnesses (which may cause postponement] — these 
are matters Which are understandable.’"* 
Shat'i maintained thar the latter tradition agrees with the former in som " 
respect. Ke said: “Since the Apostle urged men to 
the scheduled time and pointed out that this was 


perform their Prayers ar 
implied that he was in favour of Performing 


al his [attitude| 
Prayer at the end of 
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daybreak so he said: “Pray at daybreak”, by which he meant “‘just at the 
ame when the dawn begins.’ When he was asked if there was any other 
possible meaning, Shafi replied: “Yes. It may mean either what you have 
held, or an intermediary position benveen your opinion and mine, or any 
other meaning that may be implied by (the term] daybreak.’ He was asked: 
‘What makes your opinion preferable to mune?’ Shafi'i replied: *That which 
Ihave already explained as well as the Prophet's statement: “There are two 
dawns: the first 1s hke the tail of the wolf [1.e. a false dawn],'? when [the 
performance of prayer] is neither prohibited nor penmutted: [the other| 1s 
daybreak, when the performance of prayer is permutted, but taking the meal 
is forbidden - that 1s to say, for he who intends to fast [that day].’?° 

From the previous example it is obvious that Shafi‘i used the ta’twil of the 
former tradinon as an argument. At the same time he interpreted the latter 
tadinon by saying that it 1s more consistent with the Book. Elsewhere, 
Shahi called the acceptance of one of nvo meanings ‘an interpretation’ 
a'wil). He maintained that when a tradition is ambiguous, a scholar 1s 
permuted to accept one interpretanon in preference to another.”' Juwayni 
defined zahir as a provision which is suscepuble to tvo meanings and one 


of them 1s clearer. If a less clear meaning is given precedence, based ona 
proof, 1t 1s called ta'wil.* 


The technical definition of ta’wil 


With the evolution of the science of usil al-figh the meaning of fa’wil 
became more focused and distinct from tafsir. The scholars’ definition of 
ta'wil falls within the scope of ‘abandoning’ the apparent meaning ot the 
word for the suspected and non-preferable meaning, by way of a proof 
which stands in favour of the non-preferable meaning. Because tafsir is an 
explanation of meaning by authontative assertion, while ta’wil is based on 
supposiaon and uncertainty, some hold that although one may produce a 
ta'wil based on personal opuion, one may not do so 1n fafsir.”? 

Ghazali defined ta’wil as ‘a possibiliry backed by a proof, which allows 
conjecture to prevail over the apparent meaning.’** Nasafi defined ta’wil as 
‘what becomes most probable and preferable of a homonym’s indications’. 
This defininon may be cnucised from different angles: 1) The homonym 
has equal meanings, and in case of ta’wil we must have an apparent 
meaning and other likely meanings. Therefore, mushtarak has nothing to 
do with ta'ual. 2) The suspected meaning which is given precedence over 
the apparent meaning of an utterance must be supported by a reliable 
proof, not personal opinion. No ta’wil based on personal opinion is 
acceptable. 


Taftazani defined ta’wil as: ‘Disclosure that a proof should be taken into 
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aly which a meaning becomes more probable than the apparent 
“a” A smilar dehmtuon was offered by Badshah.2? Shawk4ni’s 
coon: ‘Giving the precedence to a non-preferable meaning over the 
eat meanung, relying on a proof which makes the non-preferable 
ng preferable. ™ 

Whenever ta'wil is Mentioned without comparison it is meant to be the 
quble reading. Some scholars like Amidi, Taftazani, and Shawk4ni 
‘Sungushed ta'wil, which ts acceptable by Islamic law, from that which is 
| Amudi dened acceptable ta’wil as: ‘Interpretation of the word by its 
apparent meaning, relying on a proof which supports interpretation 
shout entrely dismussing its apparent meaning.’*? Non-acceptable ta’wil 
snot supported by proof. 

fromthese defirutions one may conclude that ta’wil in the science of usiil 
| fee consists in turning from the word's essential, literal and apparent 
naung towards another, possible meaning based on a proof, which 
uggsts that it is ike adopting a particular meaning from the general, or so- 
illed taklisis. Therefore, unlike tafsir, which aims to explain authontative 
em within the limits of literal meanings, ta’wil goes beyond the literal 
neaung and reads hidden meanings into texts.?° 





| \tt'wil acceptable as a way of interpreting source texts? 


Awe have seen, the majority of scholars maintain that fawil can be a 
ngorously rational part of ijtihad, useful in interpreting the source-texts 
when its preconditions are fulfilled. Therefore, they accept 1t under certain 
condinons. On the opposite side, the Zahiri madhhab eschews all interpre- 
unon beyond the obvious meaning. Dawid al-Zahiri and his followers?’ 
iejected ta’wil entirely. They adhere only to the apparent meaning of the 
Qur'an and the Sunnah, which in their general meanings provide answers 
__ for everything. \f they find no such a proofs in either of them, the Zahiris 
refer to ijma‘ }* They also reject analogy. They maintain that all source-texts 
are clear and therefore need no interpretation beyond their obvious sense. 
They do not abandon an apparent meaning unless another apparent mean- 
ing from the Qur'an, Sunnah or ijma suggests otherwise, because language 
is created by God as a way of conveying meanings. Languages consist merely 
of words attached to certain meanings.» tbn Hazm, the most prominent 
scholar among, Zahinis, held that ta’wil ‘transfers the word from its apparent 
and eral indication to another meaning’ .} According to him ta’wil is 
correct if the ‘transferer’ 1s obedient to God and his Pra h 
ta’ wil 1s valid and as such rejected, rophet. Otherwise the 




















195 LANCUACE AND INTERPRETATION OF ISLAMIC LAW 


The sphere of ta'wi! 


When we examune any expression with an open mund. in order to interpret 
it iN as many ways as possible, we will find that almost every expression 1s 
capable of numerous interpretations. At worst, this could mean that people 
do not fully understand each other and that they cannot meaningfully 
convey what 1s in their munds. On the other hand. if our understanding ts 
based on certain grounds of interpretation, we could make ourselves better 
understood. If someone denies this understanding, we may contest this and 
provide them with personal evidence to the contrary. 

In every language there are rules for comprehension. These rules were at 
rst unwntten. With the development of language they were collected and 
systematsed. Nowadays, these rules help us to understand others, both from 
the past and the present. One of the most important benefits of these rules 
is that they prevent musinterpretation for preconceived purposes. This 15 
extremely importance when the Shan‘ah source-texts are in question. Since 
these rules are known, one has to ask what the sphere of ra’wil is? 

Islamic scholars acknowledge that authontative expressions cannot always 
be interpreted according to their apparent meaning.?* At the same time they 
have felt amoral obligation to interpret the Shani ali source-texts according 
to the intention of the Lawgiver. The predominant method 1s co refer to the 
rules of the language. They also insist that it is unacceptable co interpret source- 
texts according to personal whim. This attitude towards the Shari alt source- 
texts 1s the pnncipal reason why Islamic thought has escaped distortion. 
While there are clearly many divisions among the followers of Islam, the 

fact remains that Muslims agree on matters where disagreement is impossible. 


The implementation of the apparent meaning 


All the imams of the main legal schools agree that the basic method for 
denving legal rulings 1s non-ta'wil. In this view, the implementation of the 
apparent meaning 1s an indisputable obligation (wayib), and no one 1s allowed 
to avoid the apparent meaning without a proof requiring such a move. 
Therefore, a general expression should be interpreted in a general sense until 
paruculansation emerges. Unrestricted expression must be interpreted in 
that sense until restncion emerges, and the command will be interpreted as 
an undisputed obliganon until that which directs it cowards another mean- 
ing emerges. Therefore, the apparent meaning of an expression, which 
simkes the listener in the manner of a spontaneous understanding, 1s counted 
as the true meaning of an expression, and is consequently implemented. 


Avoiding the apparent meaning is not allowed except because of reliable 
proof. This 1s confirmed by all Islamic scholars. 
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ses ieordersof prohibinon which are consistent with previous orders 


-qon ners, Shafi mentioned a tradition where the Prophet said: 


gaite wn first rises, Satan's hors are associated with it;3° when it is 
sikvare separated, when itis at the mendian they join it; when it begins 
(wend, they are separated, when it approaches its setting, they join 
vzun and when it disappears, they are separated.’ The Prophet has for- 


|-dknthe performance of prayer dunng these hours (when Satan’s horns 


ausocated with the sun).!7 Shafi i stated chat this text may be interpreted 
siferent ways. He concluded: ‘Since the two meanings [are permissible], 
isotlgatory for the learned not to become attached to the particular — as 
sua fiom the general - meaning, unless there is a specifying indication 
athe Simah, of an agreement among scholars who do not agree on any 
cmet contrary to the Sunnah. Other traditions of the Apostle should be 
icepted as explicitly general unless there is a contrary indication, or unless 
lume scholars have agreed to specify that their meaning 1s implicit, not 
plat (Uteral), and that it is particular, not general. In either cases, people 
mxused to obey them.”® Elsewhere in his Risdlah, he said: “Thus every 
mpictly general statement in the Sunnalt of the Apostle should be accepted 
snch unless another reliable tradition from the Apostle indicates that only 
hol that explicitly general statement was intended to be general, as | have 
iready explained regarding this and other similar points. »” 

Shif'i's statement is based on the fact that the Qur'an is revealed in pure 
Anbic. This implies that Quranic injunctions ate apparent and general. 
Noone has the nght to deny or restrict the apparent meaning without a 
ttlable proof, because this would violate linguisac rules, and violate the 
inenton of the text. 

Other scholars agree entirely with Shaffi on this matter.“ The famous 
commentator of the Qur'an, Tabari, states that: “One 1s not allowed to leave 
icomprehensive apparent meaning and incline towards the hidden for 
which there is no proof of validity.’*’ {n his commentary on the verse. 
‘When He decrees a matter, He only says to it: “Be!” — and it is’,** Tabari 
explained that ‘it is general in everything that God has decreed and created, 


because its apparent meaning is general. One is not allowed to turn the 
apparent meaning into hidden meaning by ta’wil without a proof’ .*} 


Although the basic method of deriving legal rulings 1s the interpretation 
of texts according to the obvious and apparent meaning — non-ta'wil — one 
may conclude chat the mayoncy of authontauve texts related to command 
injunctions (ahkam taklifiyyah) can be interpreted beyond their obvious sense. 


This includes all ambiguous texts (khafi, mushkil, mujmal, and mutashabih)_44 
whereas the clear (wadih) includes only zdhir45 Becau 


can easily be misused if scientific niles are nat fo 


se of this fact. sa’yj! 
person interpreting the Qur'an has no fear of tep 


lowed in itthad. tf the 
nsals from God, he iS figh 
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to interpret the intended meaning according to his fictions, imagination or 
desires. In this way he could change the meanings and injunctions entirely.*° 
However. it s not enough for the person interpreting the Qur’an for legal 
rulings to be God-feanng. He must also have knowledge of all the Islamic 
sciences relevant to interpretation and legal reasoning (tjtilad). 


Preconditions (shunt!) for ta’wil*? 


Islamuc scholars have affirmed that the basic method of textual interpretation 
accords with the obvious meaming. In order to prevent musinterpretation of 
the Qur'an and the Suma, Islamic scholars have suggested preconditions 
for fail. These precondiuons were reached after an examination of 
vanous cases in the spint of Islam. If the following preconditions are 
fulfilled, taut! will be accepted; but if any one 1s lacking. the fa‘1wil is invalid 
and therefore rejected: 

(1) A person who exercises ta’wil (i.e. ijtihad) must be qualified for this 
task to ensure that the interpretation is consistent with the rules of the 
language, customary and jundical usage and the spint of Islam and its general 

3 

(2) A word or text must be open to different interpretations.*? 

(3) A meaning given precedence over the apparent meaning of a word 
must be probable ° Therefore, adopting a particular meaning from the 
general (hain! al-“anun ‘ala al-khdss) 1s correct 1f supported by a reliable proof, 
because the general meaning in reality assumes possible specification and 
estncoon. Adopting a metaphor (iajaz) 1s correct if supported by a rehable 
proof, because the words are open to metaphoncal meaning. For example, 
if ‘transaction’ (bay ) 1s transferred from its apparent meaning to mean gitt, 
because a proof suggests that this particular operation was in fact a transfer 
of ownership free of charge, this would be correct a ta'wil, because the word 
bay 1s open to that interpretation. 

If the word, however, does not support such a meaning, and 1n no way 
indicates it, this ta'wil wil) be incorrect and unacceptable in Islamic law. 
Therefore, if someone interprets sheep to mean came! or horse, this ta’wil 
will be incorrect because this is not how the Legislator uses words and 1t 1s 
not His customary practice. 

(4) The interpretauon beyond the obvious import has to be supported 
by a correct and reliable proof, i.e. there has to be reliable evidence which 
gives precedence to a non-preferable meaning in relanon to the apparent 
meaning. That reliable proof can be another authontative text, consensus 
of opinion (ima), analogy (giyas), or another pnnciple of Islamic law. This 
precondition us by virtue of the face that the Lawgiver’s expressions have 
apparent meanings.” Therefore, the implementation of the apparent mean- 
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<n ndsputable obhiganon until a reliable proof suggests otherwise. 
saneas that something commanded (amir) implies a strict obligation and 
vot be regarded merely as a praiseworthy action (mandiib) without 
jut proof. Prohibition (iahy) means strict prohibition and cannot be 
canto something dishked (maknth), until a reliable proof suggests such 
cuiempretatons. If ta'wil is not based at least on one reliable proof it is 
od. 

uuilrests on this basis, it constitutes a valid basis for judicial decisions 
cl becomes a strong rational part of ijtihad. This is very useful in the 
-aprtation of source-texts and thus in the deduction of legal rulings. This 


aol i'wil ts generally accepted in Islam, and from the sahabah to later 
\umic scholars, all have applied it while exercising ijriliad. 


lnds of ta'wil according to their likelihood’? 


| |) Close interpretation of meaning. This kind of ta’wil refers to the 
clepretation that accepts the non-preferable yet possible meaning, when 
| ported by minimal proof, instead of the apparent meaning. For example, 
te Qur'an states: O you who believe! When you get up [intending] to 
nit a prayer, wash your faces and hands up to the elbows, rub |by passing 
itthands over] your heads, and [wash] your feet up to the ankles. "Get 
'p Wimerpreted not in its apparent sense (getting up) but according to the 
| fosible (non-preferable) meaning — namely, the ‘Intention to perform 
| bayer. This can be proved by the following three points: 

i) This meaning represents a spontaneous understanding of the verse. 

(b) The Lawgiver did not order the ablution after the prayer begins, 
but before. He made this a preconditon without which no valid prayer can 


be performed; therefore, this precondition must be fulfilled before the 
prayer, 








() ‘Get up’ applies before the commencement of prayer, no scholar 
maintained that ablution is obligatory before intending the prayer. 
Likewise the interpretation of, "And not to show off their adornment 
"except that which is apparent.’ It is a well-recorded view amony the 
majority of scholars that ‘that which is apparent’ may be interpreted as a 
telerence to the face and hands.>* This interpretation is supported by the 
tradition narrated by ‘A‘ishah that her sister Asma’ entered the room wear- 
ing thin clothes in the presence of the Prophet. He lowered his gaze and 
sad: ‘O Asma’! When a woman begins menstruation (reaches puberty] ieic 
not nght to see her [body| except this and that’ — and he BOintedite his otrs 
and hands.** Because the non-preferred meaning is quite en S face 
of ta’wil is gen precedence even if the proof i¢ cites wnle. fais kind 
(2) Remote interpretation of meaning. 57 TONg. 


This kind Of fa’ wil refers ¢ 
— 


=e ro ———— | 
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sagem of a non-preferable meaning which 1s far from possible. instead 
9 exe annareni meaning. Because such a meaning 1s hardly possible, 1 neec 
song pnvot in order to be acceptable. 

Thy: & iusrated in the interpretanon of the following verse of the 
Qura’ ‘O you who believe! When you intend to offer prayer. wash yer 
mies ana hands up to elbows, rub [by passing wet hands over} your hees 
und vour fret (aquiakum or anulikum) up to the ankles.” For ‘your feet 
pwr” different but correct readings (declensions) were transmntted (in tic 
accusative aqulakumi and in the geniave anulikum).” If the mujtahid relies on 
the gemove declension, he can interpret this verse in two different wavs 
The finz indicates chat the feet should be washed, the second that wiping 
the feet with wet hands 1s sufhcient. The majonry of Islamic scholars main- 
gin that this interpretation is far from possible. They maintained that ‘your 
fect # coupled with ‘your hands’. The latter is accusative. Theretore, what 
B coupled to 1t must also be in the accusative, due to the Arabic rule that 
what follows the conjunction ‘waw’ takes the same case us that to which it 
p joined They supported their opinion with vanous proofs trom both 
bagunuc usage and yahih tradinons. 

(3) Impossible interpretation. This is where an expression does not accept a 
certain imerpretanon by any method of analysis, and so the fa’wil 1s invalid 


and unacceptable. Ghazali sud, “Every interpretauon which removes and 
eluminates a najs OF 105 part as invalid.’”* 


Kinds of ta'wil according to the proofs supporung 10° 


Te'wil may be based on authonranve source-texts, or any secondary sources. 
The source-texts arc the strongest foundanon for ta’wil. An example ot ths 
b found with respect to the ruling on the Iegiamacy of using the skin ot 
2 dead annul. The Qur'an states: ‘Forbidden to you are dead animals.” 
Thb xatement apparently indicates that using che skin of a dead ammal s 
forbidden under all arcumstances, whether che skin 1s canned or nor. This 
mdicayon 1s derived from the general meaning of the word ‘the dead’. But 
Bf pinsible that the anned hide 1s nor meant by this general meaning, since 
the prahubinon relates to “the dead’. This, in the Lawgiver’s customary 
expranon, indicates that eannog is forbidden, and since the hide 1s not 
oamally eaten, the genera] meaning docs not include the use of the leather. 
Ti couchoion, deduced through w‘wil, is supported by the following 
beh owtee-tarn. 

Ie 4 cation narrated by Ibn “Abbas, che Prophet sard: “When any skin 
Bteued ut become clean. In sts apparent general meaning, this cadinon 
ig tee stu of 3 dead amimal. In another madidon related to a dead 
“Mex granted to the freed slave of MaymiOnah, the Prophet sad: “Why have 
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ee fon, canned it and benefited from ir.’ They answered that 
“set He replied: “Whar is forbidden ts to eat 1.7 
se ose uthontaave texts clearly indicate that canned skin is not 
some Trereiore they stand in support of ta’wil indicating that leather 
as: 200 the general meaning of the verse. Similarly, there is rhe 
se wzeiso the prohibiaon of blood in the same verse: “Forbidden to 
== mab and blood.” In its general meaning this verse includes 


sarhae 


ei eeeter shed or not. This general meaning, however, has been inter- 
setseecd is obvions sense. Through a'wil, unshed blood is excluded, 
eee other verse which restricts the general meaning of ‘blood’: ‘Say 
enc}: In what has been inspired to me I find nothing forbidden 
“tam by one who wishes to eat it, unless it 1s a dead animal or blood 
wet oth.” The latter verse explains that prohibited ‘blood’ in the 
mm vers means blood that has been shed. In that way the latter verse 
gee il of the former verse whereby the blood that has not been shed 
smoed Tom the general meaning of the verse.”" 
‘Sez; » often a strong proof in ta’wil. This is iluscrated in the quesdion 
sng the poor as a penance for wrongful killing. The Qur'an does not 
satus feeding a3 a way of expiation in case of manslaughter.” Moreover, 
= ind of penance apparently means that it is not an obligatory duty. 
swig wo those who accept the analogy in this field, feeding as penance 
© catsbughter may be extended by analogy tO 2ithar’? and the deliberate 
done of the fast,* because all penances are God's rights (hugig Allah). 
“i penance for manslaughter is similar to zihar and the penance for break— 
@ te be. 
The Lawewver's intention or the wisdom behind the legislanon are reasons 
2ta'uil, and the proof on which it relies. An example of this kind is che 
wlesending of zakar in che Hanafi madhhab. The Prophet said, “For every 
bm grenng sheep one is duc.) The apparent meaning of this tadinon is 
ma one sheep would have to be given, but Hanafi scholars mainmained thar 
Sc manerary value of sheep may also be given instead. They argue that che 
wstom behind the legislation of the zakat is to benefit the poor. That goal 
ze be reached by gyving either a sheep or money. Moreover, the value of 
Se sacep may even be more useful co the poor than the animal itself 
Exrerns} evidences may serve as proof which supports ra’wil. The Prophet 
voce said: “A bad example is not for us to follow. He who retrieves his gift 
5 Eke 2 dog that swallows vomir.™ This rradicen apparently means that 
remeving a git 6 not forbidden because it is nor forbidden for a 
jadiow us vormt. However, the beginning of the m aa 
sample’ denounced a 


dog to 
Sives clear 


304 LANGUAGE AND INTERPRETATION OF ISLAMIC LAW 


The value of ta’iil 


Its obligatory to adhere to the meaning determined through proper fa’wil. 

However, this adherence should not be unquestionable and conclusive. The 

reason for this is that ta’wil is established through opinion’? which can 
contain oversight and error, and therefore cannot be certain. If someone, 
tor example, finds water, he must use it for ablution if his dominant 
Opinion is that it 1s clean, with only a possibility that it 1s unclean. If it 
transpires that the water is not clean, he must renew his ablution and 
prayer.” 


NOTES 


1. Balbaki, al-Maund, p. 265. 
2, Muthanna, Mojaz a!-Qur'dn, 1:87. Tabani gave the same linguiseic definition (fami 
dl-tayan an Ta'uil Ay al-Que'dn, V1:204). 


1.1039 
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the book al-Tawil Dirdsah Maudi‘iyyah fi al-Ahadith al-Nabaunyyah by Sa‘id 
§. Iho Tayrmyyah, Muedfagat Sarih al-Ma‘gil li Sahih al-Mangiil, 1119-120 
6 Quran, VIl:53. 
7. Qur'an, IV.59. 
8 Quran, XIl:100. 
9. Quran. XII:6. 
10. Quran, X!I-45 
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been mamed from Mecca and he thought that the people of Mecca were not permitted to 
shorten ther prayers in Mina; second, he was afraid that some Bedouin might be confused 
when they watched him pray Jess rak‘ats, and so he did noc shorten his prayers. 
12 Ibn al-Achit, al-Nihdyah, 1:50. 
1). The Quran states: ‘Which the truspworthy Roh (Gabnel} has brought down upon 
your heart that you may be fone) of the warmers, in the clear Arabic language.” (Qur'an, 


XXVI193-5) 
14. Sha6'i, af-Risdlah, pp 212-217. 
1§. Tiemudhi, al-fami' al-Sahih, 1.289-291 (no. 14). 
16 Dukhari, al-fami' al-Sahih, 1:144 (9:27); Mushm, Sahih Muslin, V:143-144. 
17, Qur'an, [1:238 
18 Shafi'l, al-Risdlah, p. 215 
1g Lane, Arabic-English Lexicon, p. 1345. 
20 Bayhagi, al-Sunan al-Kubra, 1V.215; Suydsi, al-Durr al-Manthiir, 1:200. 
21 Shi’i, o-Risalah, p. 277. 
22. Mahalli, Shari al-Waragat, p. 18. 
23 Taflazani, Sharh al-Talwih ‘ala al- Tawdih, 1-125 
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q gystah. Taysir al-Tahir, 42137. 
| « Susan, Imhad al-Fuhiél, p. 154. 
, heel Shi fl Usitl al- Alam, it: 50. 


muy be noted that at no time were tafsir and ta’wil so clearly disnnguished. Some 
sp mute no distinction at all. In our ume, however, it seems that scholars tend to use 
spf ‘vil with these two distincove meanings. 


| thn Harm was Dawid's most famous follower. He revived the Zahiri madhhab and 


cdl became the leader of this madhhab. Khudari, Tartkh al-Tashri* al-Islami, pp. 267-268; 


} bis, Tarikli al Tashet al-slami wa Masadiruh, pp. 194-195. 
| yy They accept only the ijma of the Prophet's Companians, which 1s based on a proof 


| youded by the Prophet. 

1} lbn Hazm, al-fhkam ft Usiil al-Alieaen, W141. 

ig fon Harm, al-Shkam fi Usiil al-Ahkam, Wl:42. 

i. The Zahiri miadlihab rejected ta’wil entirely and maintained that every Shari‘ah source- 
bid to be interpreted according to its obvious sense. 

jb Scholas entertained different opinions about the meaning of Satan's horns Agaes 
tm Some maintained that 1t means the proxamity (mugaranal) of the devil to ie ea 
mile others accepted literally that the sun nses benveen the cwo homs of the devil (Suyun, 




















| Towital-Hawalik Sharh Muwatqa' Malik, 1:220). 
|) Malik, al-Muwaja’, t:1.46. 
It. Shab’, al-Risdlah, p. 2a 
19. Sba6'i, al-Risdlah, p. 238 
0 See gahir and “Gn in both ShaG‘i and Hanafi works. 
4! Tahari, fami‘ al-Bayan ‘an Ta'wil dy al-Qur'an, [1:1 5. 
8 Qur'an, fl:117. (ene 
43. Tabari, fai’ al-Bayan ‘an Ta'wil dy al-Qur’an, Ui:$46- ; oa 
: re, a oe Rees See 4 dane and NS es are not obliged to 
wach for their meanings (see interpretanon of seventh verse of sira .4/ cates ais 
4) When denving legal rulings from the Shan‘ah source-texts, Many Rime . ha ae 
"¥ outcomes are possible. Some are: adopting the paracular Dae as 


® d-Whass), adopang a metaphor instead of real meaning (ham al-hagiqah ala al ae 
idopnng one of a homonym's meanings (ham! al-mushtarak ‘ala ahad ma nayayn), asopung 
hibinon which is not stnctly for- 


command which is not obligatory (wdjib), adopting a pro 
iden (hard), etc. ' 
46 This 1s why Islamic scholars stipulate that che commentator of the Quran and the 
mytahid must be nghteaus and honest Muslims (‘ad)). 
47 Amsdi, al-fkam ft Ustil al-Ahkain, II:50; Shawkani, Irshad al-Fuhal, p. 156; Sha‘ban. 
Uji! al-Figh al-Islami, pp. 288-289. 
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ae - the Hanafi madhhab, the explicit aece area a pad explicit (nas5) 
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must be consistent with the Arabic language. even by way of metaphor. customary usage or 
the method of the Lawpyver 

$1. Inselanon to proof, tu'ual can be: a) acceptable, if a proof is strong enough to support 
anon-preferable meaning in relanon to the apparent meaning: b) unacceptable. if a proof 1s 
not strong enough ta support a non-preferable meaning in relation to the apparent meaning: 
c) when the apparent and non-preferable meanings are equal. In this case more proof to 
support ane of the neanings 1s needed. 

g2 Ghazali, dl-Mustasfa, p 196; Shawkani, Irshad al-Fuhiil, p. 156. 

§} Qur'an, V:6. 

$4. Quran, XXIV:31. 

§§ fbn Kathir, Tafsir ol-Qus‘an al-“Azim, I11:379. 

§6 fon Kathic, Tafsir al-Quran al-“Azin:, 111:379. 

§7 Shafi’ scholars usually menoon, when speaking about this kind of interpretation, some 
examples of interpretanons provided by the Hanafis. They claim that the latcer’s interpreta- 
Gons are quite remote (Ghavali, al-Mustasfa, p. 197-202: Amidi, al-Ihkam fi Usiil al-Ahkam, 
Itl:51-40) 

§8 Qor'an, V:6. 

§9. That ws, they are among the seven methods of recitanon (qira"at sab alt) transmitted from 
the Prophet and regarded as mutawafir. 

60. bn Kathir, Tafir al-Quran al- Azim, 11:36-40. 

61. Qabash, al-Kamil fi al-Nalu: wa al-Sarf. p. 90. 

62. Ghazal, al-Mustasfa, p. 198 

6; Idamuc scholars disagree on the strength of some legal proofs and their reliability for 
ibterpretanon beyond the obvious sense. For example, whether analogy or the narration of 
one Companion only (khabar al-wahid) should be used co restrict a general meaning to yield 
2 parocular indicanon (liam! al-‘Gmm ‘ala al-khass) or to restnce the absolute (haml al-muflag 
‘ala al-mugayyod) 

é4 Among secondary sources are yma‘, giyas, istishab, istihsan, istislah. 

65. Qur'an, V:3. 

66. Muslin, Salith Muslin, 1:277 (no. 366). 

6. Bukhari, al-{ami‘ al-Sahih, V1:238 (72:30). 

68. Kasai, Bada'i’ al-Sana't’, 1:85. There are other views on this quesuion. Ibn Rushd, 
Bidayat al-Mujtalud, 1:78-79; Ibn Qudamah, al-Mughii, 1:66. 

69. Quran, V:3. 

90. Qur'an, Visi. 

7. This ta'uil supported by many traditions ({bn Kathir, Tafsir al-Qur'an al-‘Azint, 
Wstt-12). 

72. Qur'an, IV:92. 

7). Marghinani, al-Hidayah, {1 1y; fbn Rushd, Bidayat al-Mujtahid, Ws101. 

74. Marphinani, al-Hidayah, 1:124-125; Ibn Rushd, Bidayat al-Muyjtahid, t:301-303 

75. Bukhari, o!-forni' al-Sahih, Ut:124 (24:38). (See: “Asqalani, Buliigh al-Nlaram, p. 168). 

76. Bukhari, al-fami' al-Salsih, WN:142-143 (§ 1-30). 

97. Therefore, if someone denies 1t he cannot be considered an unbeliever. 

78 Sarakhsi, Usitl al-Sarakhsi, 1:163; Nasafi, Kaslif al-Asrdr, (:205. 





Conclusion 


snag my studies of the hnguistic pnnciples of stil al-figh and their effect 








| olga reasoning in Islamic law, | have come to the following conclusions. 
| one of these conclusions are general and some specific. 


| Ceneral conclusions: 


| ii)All the Islamuc sciences are close to each other and none can be entirely 
wed." For example, a junst of Islamic law needs to know all the other 
| saences, without which he cannot reach the level of miujrahid. | 
h) The Arabic language is an inseparable part of Islamic law. The decline 
otArabic is thus detrimental to the sciences of Islamic law. It is a collective 
cbhgation (fard kifayah) upon the Muslim ummmah to have scholars knowl- 
tdgeable in Arabic who can maintain this knowledge. 
\}) Only the scientific approach to the sources of Islamic law guarantees 
their proper use. 
(i) {n Islamic law there are certain principles which are considered 
unchangeable, e.g. certain prohibitions mentioned in the Qur an. Despite 
the fact that some laws are bound to change with changing circumstances, 
any alterahons must remain consistent with the immutability of the above 
pnaciples. 


Specific conclusions: 


(1) A thorough knowledge of the linguistic principles found in the source 
methodology of Islamic junsprudence is essential to a proper understan ding 
of the authontanve texts from which the legal nul} : 
deduced. 8 ngs of Islamic law are 


(2) These principles are based on the oa 





* of the Arabic language 
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Therefore. knowledge of the Arabic language 1s necessary for any Islamic 
yunst in the field of legal reasoning (ijtihad). 

(3) The source methodology (tii) and the particulars ( ftni’) of Islamic law 
ate inseparably connected. Knowledge of this link and the application of 
the source methodology in legal reasoning is the safest way of conducting 
ipthad. 

(4)These principles facilitate the legal reasoning of mujtalids, because they 
help them distnguish between speculative and definite meanings. They 
allow them to categonse these meanings so that the clearer ones may be 
given precedence in case of conflict. 

(5) Its necessary to understand the language and the environment in which 
the Quran was revealed: this knowledge helps us better understand the 
authoritatve texts. 

(6) Legal reasoning in Islamic law cannot be properly carned out without 
the implementation of these linguisnc pnnciples. 

(7) Understanding the authontative texts and their interpretation 1s a major 
cause of disagreement between Islamic jurists (fugaha’). 

(8) The linguisnc principles are only one step in the process of legal reason- 
ing in Islamic law. Before a mujtahid reaches this step he must examine the 
authenncity of the texts used in the process of ijtihad. 

(9) Some disagreements regarding method among Islamic scholars are of a 
technical nature. 

(10) An authontative text cannot be interpreted in isolation from other 
authontanve texts, because authontatve texts explain each other. 

(11) Aninterpretanon beyond the obvious meaning of the texts (fa'twil) must 
be used with great care and by stnct adherence to strict rules. Any other 
approach may lead to the musinterpretation of authonitative texts. 

(12) Knowledge of linguistic pnnciples may help to provide a better under- 
standing of legislanon in Islam and of Islamic law in general. 


NOTES 


1, Even sciences which study nature are a part of Islam and may be considered ‘Islanuc’. 
This is because every true knowledge, according to Islam, comes from one source, God, and 
every true knowledge leads to Him by His way. 


APPENDIX 


Selected Biographical Notes 


0 AL-JABBAR, al-Hamadhani al-Asdabadi (d. 415aH/1025CE). He 
| athe most prominant of Mutazili scholars and held the title Qadi 
| iQudat Judge of Judges). Among his books are: Tanziht al-Quir’Gn ‘an, 
' Moin, al-Amali, Sharh al-Usiil al-Khamsah, al-Mughni ff Abwab 


U-Tavhid wa'lAdl, Tathbit Dala’il al-Nubuwiwah, Mutashabih al-Qurfan. 
(a-Alam, WWV:273.) 
ABDULLAH IBN ‘UMAR, (d. 73AH/692cE) A companion of the Prophet 

and son of the second caliph. He gave fatwas for a penod of 60 years. 

Books of hadith record his 2630 hadith. (Tahdhib al-Asma’ wa’l-Lughat, 

kay8; Tabagat Ibn Sa‘d \N:105-138, Hulyat al-Awltya’ wa-Tabaqat 

dl-Agiya?, 1.292; al-ASlam, 1V:108.) 

ABDULLAH IBN AL-ZUBAYR, (d. 73aH/692CE). The first child born 

in Medina after the Hijrah. He became caliph in 64 AH, after the death 

of Yazid b. MuAwiyah, and held that post for nine years. (al-A lam, 

W:87,) 

ABU HANIEAH. al-Nu‘man b. Thabit, (d. 150AH/767CE). The founder of 
the Hanafi madhhab and a prominent mujtahid. One of four imams of Ahl 
4-Sunnah. Among his works ate: al-Musnad, al-Makhanij, al-Figh al- Akbar. 
(Tarikh Baghdad, XI\1.423-423; al-Bidayah wa’l-Nihayah. %- 107, al-A lam, 
Vills36.) 

ABU EBrssaranci "Abd al-Rahman b. Sakhr al-Dawsi, (d. s9AH/ 679CE). 
A companion of the Prophet and one of the most prolific narrators of 
hadith. \n all, §,374 hadith were transmitted from him. (Lahdhib al-Asma 
wa’l-Lughat, 11.270; Sifat al-Sufwah 1:285; al-A‘lam. {1f:308.) 
ABU YUSUF, Ya‘qub b. Wbrahim al-Ansari al-Kiifi (d. 182AH/798CE). The 


famous student of Abt Hanifah and a great scholar of figh. A 
. Am 
books are. al-Khardj, al-A thar, al-Nawad; f fig ong his 


al-Amali fi al-Figh. (al-A" [ayy Villign) Tkhtilaf al-.4onsar, Adah al-Chidi, 
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AISHAH, bint Abi Bakr al-Siddig (d. s8AH/678CE). Wife of the Prophet. 
Inher nme, the most knowledgeable Muslim: woman in Jaw and literature. 
She transnutted 2,210 hadith from the Prophet. (Tabaqat [bu Sa‘d, VIII: 399; 
Hulyat al-Awliya’ wa-Tabagat al-Asfiya, Wl:43: al-A‘lam, 11:240.) 

‘ALI IBN ABI TALIB (d. 40an/661ce). Cousin and son-in-law of the 
Prophet. The fourth ‘nghteous caliph’. He was the second person to 
accept Islam after Khadijah, the Prophet's first wife. In the year 
ysan/656cE he became caliph. He was assassinated 1n 40AH/66ICE. He 
transmitted 586 tradinons. (Sifat al-Sufwah, 1:118; Tarikh al-Umam wa'l- 
Muliik, V1:83; al-A‘lam, V:29.) 

AL-AMIDI, Abi al-Hasan Sayf al-Din ‘Ali al-Taghlibi, (d. 631AH/1233CE). 
Authonty on kalam and jursiprudence. He wrote more than twenty 
books, among which are: al-Mhkam fi Usiil al-Ahkam, Abkdar al-Afkar, Lubab 
al-ilhdb, Daga'iq al-Haga’ig, al-Mubin fi Sharh al-“Ulaina’ wa'l-Mutakallimin. 
(al-A’lam, IV:332.) 

AL-ANSARJ, Abi Yahya Zakanyya al-Sanaki al-Misri al-Shafi, 
(d. g26aH/1520cE). He was shaykh al-islam, a judge, mutfassir and hafiz of 
the traditions. Among his books are: Ghayat al-Wustil Sharh Lubb al-Usiil, 
Fath o!-Rahinan (tafsir), Tulfat al-Bari ‘ala Sahih al-Bukhari, Asna al-Matalib 
Sharh Rawd al-Talib (figh). (al-Kawakib al-Sa’irah fi A’ yan al-Mi'ah 
al- Ashirah, 1:196; al-A‘lam 11:46.) 

AL-ASFAHANI, Shams al-Din Mahmud Abii al- Thana’ (d. 749AH/1394CE). 
Scholar in figh, tafsir and philosophy. Among his works are: Tafsir, Sharh 
al-Minhdj li'l-Baydawi, Sharh Kafiyat li-Ibn al-Hajib. (Bughyat al-Wiu‘at, 
p. 388; Shudhurdt al-Dhahab, V.165; al-A‘lam, V1:176.) 

AL-BALKHI, Ahmad b. Sah] (d. 322AH/934CE). A prominent scholar of 
Shanal, philosophy and literature. Among his books are: Agsam 
al- Ulin, Shara’ al-Adyan, Kitab al-Siydsah al-Kabir, Akhlaq al-Umam, 
Nazm al-Que'an. (al-A‘lam, 1:134.) 

AL-BASRI, Muhammad b. ‘Ali (d. 436AH/1044CE). A Mu‘cazili leader. His 
best known books are: al-Mu‘tamad fi Usitil al-Figh, Sharh al-Usil 
al-Khamsah. (Wafayat al-A‘yan, 1:482; Tarikh Baghdad, I1]:100; al-A‘lam, 
VI:295,) 

AL-BAYDAWI, ‘Abdullah b. ‘Umar (d. 685AH/1286cE). Prominent 
scholar, judge and commentator on the Qur'an. Among his books are: 
Anwar al-Tanzil wa-Asrar al-Ta’wil, Minhay al-Wusil ila ‘Ilm al-Usiil, 
Tawali' al-Anwar. (al-Bidayah wa'l-Nihdyah. X111:309; Bughyat al-Wu‘at, 
p. 286; al-A‘lam, [V:110.) 

AL-BAZDAWI, Fakhr al-Islam ‘Ali b. Muhammad (d. 482AH/1089CE). A 
prominent scholar in figh and usil al-figh, he was a follower of the Hanafi 
school. Among his books are: al-Mabsiit, Kanz al-Wusal (known as Usiil 
al-Bazdawi), Tafsir al-Qur'an, Ghina' al-Fugaha’. (al-A‘lam, LV: 328.) 
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aan cAbdul-‘Aziz b. Ahmad, (d. 730AH/1330CE). A renowned 
( | ' 


ui orst Knowledgeable in usiil al-figh. Among his books are: Kashif 
savin Sharh Usil al-Bazdawi, Sharh al-Muntakhab al-Husami. (al-A‘ lam, 


Nth) 
DABUSI, Abd Zayd “Abdullah b. “Umar b. “Abdul ‘Aziz (d. 430AH/ 


iygce}. A jurist whose books include: Ta’sis al-Nazar, al-Asrar Tatts 
Atilldh, (al-A'tamn, 1.109.) : 


LDAHHAK, Abt Unays b. Qays al-Fihri (d. 65aH/ 684cE). A prominent 
bi; Muawiyah appointed him first as governor of Ktfah then as 
| govemor of Damascus. (al-A‘ lam, Iik:214.) | 


| FATIMAH BINT QAYS, al-Qurashiyyah (d. circa §OAH/670CE). One the 
_ iitoren companions of the Pro 
Alam, Ve131.) 


| LGHAZALI, Muhammad Aba Hamid (d. §05AH/1111CE). Recognised 

| the greatest theologan-mystic of Islam, he wrote more than 200 books 

among which are: thya’ ‘Ulim al-Din, Tahafut al-Falasifah, al-Iqtisad 

| fil-Ptigad, al-Mustasfa min ‘Tm al-Usiil, al-Mankhttl min ‘fm al-Usal. 

: (Wofayat al-A‘ yan, 1:463; Shudlurae al-Dhahab, 1V:10; al-ASl@m, V\1:22.) 
AL-HASAN AL-BASRI, (d. 110AH/728cE). The most famous of the 
fibitin, Bom in Medina he moved to Basrah and became an imam in 
and a prominent scholar dunng the reign of Mu‘awiyah. (al-A‘lam, 
\l:226.) 

AL-HASAN IBN ‘ALI, (d. soan/670cE). Grandson of the Prophet and 
considered the fifth ‘righteous calif. The people of Iraq appointed him 
as caliph in 40 AH and asked him to fight Mu‘“awayah. He was reluctant 
to ght his brothers in Islam. He resigned as caliph and retired to Medina, 
where he died. (al-A‘lam, \1: 199.) 

AL-HINDI, Aba ‘Abdullah Safyyuddin Muhammad b. ‘Abdurrahim (d. 
7ISAH/1315CE). A scholar of figh and usiil al-figh. Among his books are: 
Nihdyat al-Wusiil ila ‘Mm al-Usul, al-Fa’iq, al-Zubdah. (al-A lam, V{:200.) 

AL-HUSAYN IBN SALI, (d. 61AH/680ce). Grandson of the Prophet. Fle 
was killed in Karbala” on Friday, 1oth Muharram 61 AH. (al-A'lam, 11:243-) 
IBN ‘ABBAS, ‘Abdullah (d. 68aH/687CE). He was a prominent companion 

renowned for his learning. He transmitted many traditions from the 

Prophet. Bukhari ana Muslim record 1,660 hadiths from him. (Hulyat 
al-Awliya’ wa-Tabagat al-Asfiya’, 1.314; al-[sabah ft Tamyiz al-Sahabah, no. 
4772, al-A’lam, IV-95.) 

IBN AL- ARABI, Aba Bakr Muhammad b. ‘Abdullah al-Ma ‘Safir (d 
543AH/ 11 48CE). A prominent judge and scholar of hadith. He 
al) the major fields of Islamic science. Amon 
mint al-Qawasim, Ahkam al-Qur’an, al-Nasi 

Masa’il al-Khilaf. (al-A‘tam, V1:230,) 


phet to choose hijral to Medina. (al- 


Wrote on 


his b ; 
8 his books are: al Avici ny 


kh wa'l-Mansiikh, al-Insaf jj 
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IBN AL-ATHIR, Majid al-Din Abul Sa‘adat al-Mubarak (d. 606aH/ 
1210ce). A famous scholar of the Arabic language. usiil al-figh and hadith, 
Aniong his books are: al-Nihayah ft Gharib al-Hadith wa'l-Athar, Jami‘ 
al-Usil fi Ahadith al-Rasil, al-Insaf fi al-Jam‘ bayn al-Kashf wa’l-Kashshaf. 
(al-A‘Tan, V:278.) 

IBN AL-HAJIB. ‘Uthmin b. ‘Umar b. Abi Bakr al-Maliki (D. 646aH/ 
1249ce). A famous scholar in figh and Arabic language, he was a follower 
ofthe Malki madlthab. Among his books are: Muntala al-Sawl wa’l-Amal 
fi Im al-Usil wa'l-Jadal, al-Kafiyah fi’l-Naluw. (Wafayar al-A‘yan, 1:314; 
Ghiayat al-Nihayah fr Tabagat al-Qura’, I:508; al-A‘lam. 1V:2141.) 

IBN HAZM, Abt Muhammad “Ali b. Ahmad b. Sa‘id. (d. 456AH/1064CE). 
A famous scholar, poet, and theologian in Andalusia. He was a prominent 
exponent of the Zahuri school of law. Among his books are: al-Fisal 
fit-Milal wa'l-Alwa’ wa’l-Nihal, al-Muhalla, al-Ihkam fi Ustil al-Ahkam. 
lisliad al-Anib ila Ma‘nfat al-Adib, V:86-97; Lisan al-Mizan, 1V:198; 
al-A'lam, TV:254,) 

IBN HUMAM, Muhammad b. ‘Abd al- Wahid (d. 861AH/1457CE). One of 
the most famous of the Hanafi scholars. Among his books are: al-Fath 
al-Qadit, al-Tahnit, Zad al-Fagir, Mukhtasar ft Furi’ al-Hanafiyyah. 
(al-A'lam, VI:255.) 

IBN KA'B, Ubayy (d. 21AH/642CcE). A saltabi from Medina who had been 
a famous Jewish scholar before he embraced Islam. He was one of the 
companions who commuted the Qur’an to wnting. He transmutted 164 
hadith. (al-A‘lam, 1:82.) 

IBN AL-MUNDHIR, Aba Bakr Muhammad b. Ibrahim al-Naysabin, (d. 
319AH/931CE). A famous junst, mujtahid, and shaykh of the Haram in 
Mecca. Among hus books are: al-Mabstit, al-Awsat fi al-Sunan wa-Ijma 
wa-IRhuilaf al-Ulaina’, Tafsir al-Qur’an. (al-A‘lam, V:294.) 

IBN AL-MUSAYYAB, Sa‘id b. al-Musayyab a]-Makhzim: al-Qurashi (d. 
ggaH/713ce). One of the prominent tabi‘iin and one of the seven junsts 
(fugaha’) of Medina. (Hulyat al-Awliya’ wa-Tabagat al-Asfiya’, 11:161; 
al-A'lan, I1:101.) 

IBN QUDAMAH, Muwaffaq al-Din ‘Abdullah b. Ahmad b. Muhammad 
(d. 620aH/1223ce). A prominent fagil and among the greats of the 
Hanbali madhhab. Among his books are: al-Mughni, Raiwdat al-Nazir 
wa-Jannat al-Mandzir, al-Mugni®. (al-Bidayah wa’l-Nihayah, XIII:99; 
Shudhurdt al-Dhahab V:88; al-A‘lam, 1V:76.) 

IBN AL-RAHAWAYH, Abd Ya‘gib Ishaq b. Ibrahim al-Hanzali al- 
Marwazi (d. 238AH/853cE). A renowned scholar whose students included 
Ahmad b. Hanbal, Bukhari, Muslim, Tirmidhi and Nasa’j. Among his 
books are: al-Musnad, al-Hashiyah (al-A‘lam, I:292.) 

IBN SAMIT, Aws (no dates). A companion of the Prophet who took part 
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ae tuatle of Badr and most of the other 
i Chitah fi Tamyiz al-Sahabah, 1. 146.) 


military campaigns. (Usud 


ayTNYMIYYAH, Ahmad (d. 728AH/1328Ce). A famous theologian and 


,nyihid, He was impnsoned many times in Cairo, Alexandria and 


Qnascus and died in prison in Damascus. 


dMavaqif, al-Aqa’id al-‘Adudiyyah, Sh 


He wrote more than three 


-tundred works among which are: al-Sipdasalt al-Shar‘iyyah, al-Farawi, 
nin, al-jont Bayn al-Nagl wa’l-Aql, al-Furgan Bayn Awliya’ Allah wa 
| Aulipt al-Shaytan. (al-A‘lam, 131.44.) 
‘Ws, Add al-Din ‘Abdurrahman b. Ahmad (d. 786AH/1355CE). A 
_ Molt of usiil al-figh and Arabic language. Among his books are: 


ar Mukhtasar Ibn al-Hajib. 


(Bughyat al-Wiu'at fi Tabagat al-Lughawiyyin wa'l-Nuhhdae, Pp. 296; Miftal 
| dkS@adah wa-Misbah al-Siyadah, 1. 196; al-A‘lam, I11:295.) 

KRIMAH IBN ‘ABDULLAH, (no dates). A prominent rabi‘i. He was 
knowledgeable in tafsir. (al-ASlam, 1V:244.) 


| ALJASSAS, Abt Bakr Ahmad b. ‘Ali al-R.azi (d. 370AH/980CE). A promi- 
| nent Hanafi scholar. Among his books are: Ahkam al-Qur’an, al-Fustl fi 


Usill al-Figh. (al-Jawahir al-Mudiyyah fi Tabagat al-Hanafiyyah. 1:84; al- 


Alan, 1:171,) 














(d-A'lam, 1V:331.) 

AL-KARKHI, Abd al-Hasan ‘Abdullah 
The last of the famous Hanafi yunsts of 
fi dl-Usiil, Sharh al-Jami* al-Saghir, 
W191.) 


ALJUBBA'l, Abi al-Hasan ‘Ali b. Muhammad al-Ansari al-Ishbili (d. 
GO3aH/1265ce). He was a prominent judge in Andalusia and Morocco. 


b. al-Husayn (d. 340AH/952CE). 
Iraq. Among his books are: Risalah 
Sharh al-Jami® al-Kabir. (al-A‘lam, 


KHAWLAH BINT THA'LABAH, al-Khazrajiyyah (no dates). A com- 
panion of the Prophet. An incident conceming, her and her Ase es 
2 teason for the revelation of the verses of zihar (Tahdhib al- Lahdhib, 


Xbh314) 


AL-KHUDRI. Sa‘d b. Malik al-Khazraji (d. 64aH/666cE). A prominent 
companion of the Prophet and a leader of the Ansar. ( Mashahir Ulama 
al-Amsar wa-A'lam Fuguha’al-Aqtar, p. 30.) 

AL-MAWARDI, Abt al-Hasan ‘Ali b. Muhammad (d. 45O0AH/1058CE). A 
prominent scholar and yudge. Among his books are: Adab al-Dunya 

wa’l-Din, al-Ahkam al-Sulfaniyyal, al-Nukat wa’l-‘Uyin, al-Hawi, Nasithat 
aleMulak, A lain al-Nubuswwal. (al-A'lam, 1V:327.) 

MAY MUNAH, bint al-FHanth b. Huzn al-Hilaliyyah (d. §1AH/671CE). The 

Jast woman to marry the Prophet, and the last of his wives to die. ( Tabagat 


thn Sad, Villtogetoo: Usud 
al A’ lim, Vil943,) 


MU'ADH IBN JABAL, a)-Awst a 


: 





al-Ghabat fi-Tamyiz al-Sahdbah, 


V:550: 


“Khazraj, (d. 184H/639CE). A Prom: 
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companion of the Prophet. He transnutted 157 hadith. (al-A‘lam, 
VIl:258,) 

MUJAHID IBN JABR, Abd al-Hajjaj al-Makki (d. 104AH/722CE). One of 
the (abitin and a renowned muffasir. He was taught tafsir by Ibn Abbas. 
(Mizan al-Ftidal, Ill:9; Hulyat al-Awliya’ wa-Tabagat al-Asfiya’, I11:279; 
al-A‘lim, V:278.) 

MUTHANNA. Abi ‘“Ubaydah Ma‘mar b. al-Muthanna al-Basri (d. 
209AH/824CE). A prominent scholar in Arabic language and literature. He 
wrote more than hwo hundred books, among which are: Naqga'd Jarir 
wat-Faraedag, Majaz al-Qur'dn, Ma’athir al-“Arab, al-Insan, Tabagat 
al-Shu'r. (al-A‘lam, V1I:272.) 

AL-NAKHA'T, Abii ‘Imran Ibrahim b. Yazid al-KGfi (d. 96aH/815CE). A 
prominent narrator of hadith from the second generation of Muslims; also 
a muytahid with tus own madhhab. (Tabagat Ibn Sa‘d, VI: 188-199; Hulyat 
al-Awliya’ wa-Tabagiat al-Asfiya’, IV:219; al-A‘lam, 1:80.) 

AL-NASAFI, Hafiz al-Din Abii al-Barakat ‘Abdullah b. Ahmad (d. 710AH/ 
(310ce) He was knowledgeable in figh and tafsir and was the author of 
many works among which are: Madarik al-Tanzil, Kanz al-Daqa'iq, Kashf 
al-Asror, al-Wafi. (al-A‘lam, [V:67.) 

AL-QARRAFI, Abii al-“Abbas Shihab al-Din Ahmad b. Idris (d. 684AH/ 

1285ce), A Maliki scholar. Among his books are: al-Dhiakhirah, Sharh 

Tangih al-Fusil, Nafa’is al-Usiil. (Shajarat al-Niir al-Zakiyyah, p. 188; 

Mu‘jan al-Majbit'at, p. 1501; al-A‘lam 1:94.) 

AL-RAZI, Fakhr al-Din (d. 606aH/1210CE). A famous theologian, 

philosopher, scholar of usiil al-figh and tafsir. Among his books are: 

Mafatih al-Ghayb, al-Mahsit fi ‘fm al-Usil, al-Masa’il al-Khamsiin fi ‘Im 

al-Kalam. (Wafayat al-A’yan, [:474: Lisan al-Mizan, [V:426; al-A‘lam, 

Vi-q11,) 

SA'D IBN ‘UBADAH, al-Khazraji, (d. 14AH/635CE) One of the com- 

panions of the Prophet and the leader of the Khazray. He took part in 

many battles with the Prophet. (al-A‘/am, [11:85.) 

SALIM IBN ‘ABDULLAH, b. ‘Umar b. al-Khattab (d. 106AH/725CE). 

Grandson of “Umar ibn al-Khatrab and one of the prominent tabi‘tin. He 

was one of seven famous junsts of Medina. (al-A‘lain, III:71.) 

SAMURAH, b. Jundub b. Hilal aJ-Fazari (d. 6GoAH/679CE). A prominent 
companion of the Prophet. He transmitted some traditions from the 
Prophet. (al-A'lam. I11:139.) 

AL-SARAKHSI. Abi Bakr Shams al-A‘immah Muhammad b. Ahmad (d. 

483aH/1090ce) He was a judge, prominent Hanafi scholar and muyjeahid. 

Among his books are: al-Mabsiit (which he dictated to his students while 

confined in the Well of Ozjand in Farghanah), Usiil al-Sarakhsi, Sharh 

l-fami al-Kabir li'l-Inam Ahmad. (al-Jawahir al-Mudiyyah ft Tabagat 
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Honey \[-z8; Miftal al-Saadah wa-Mishah al-Siyadah, liss5: 


1am, V:315:) . 

“at Muhammd b. Idris (a. 2044H/820CE). The founder of the 

(igi wadihab and one of the four imams of Ahi al-Sunnah. Among his 

tools are: al-Unim, al-Musnad, Ahkam al-Qur’an, al-Risdlah. (Tadhkirat ai- 

Hifiz, 1329, Taldhib al-Tahdhib, 1X25; Tarikh Baghdad, Il: 56-73; 

~ hA‘lim, V1:26.) 

{-SHATIBI, Ibrahim b. Misa (d. 790AH/1388CE). A famous scholar in 

wil alfigh from Granada and a leader in the Maliki school. Among his 

books are: al-Minvafagat, al-[tisdn, al-Magdasid al-Shafiyah fi Sharh Khulasat 

-Kaiyah. (Nayl al-[btiliaj bi-Tatrtz al-Dibaj, pp. 46-50; al-A‘lam, 1:75.) 

M-SHAWKANI, Muhammad b. SAli (d. 1250AH/1834CE). A prominent 

junst anda mujtahid from Yemen. He maintained that taqlid 1s forbidden. 
He wrote 114 books, including: Nay! al-Auwtar Sharh Muntaga al-Akhbar, 
Inlad al-Fulvil, Fath al-Qadir. (al-Badr al- Tali‘ bi-Mahdasin man bad al-Qarn 
Tas, W:214-225; al-A‘lam, V1:298.) 

ALSHAYBANI, Muhammad b. Hasan (d. 189AH/804CE). He was an tian 
imboth figh and usiil al-figh. He transmuted and spread the figh of Abt 
Hanifeh, His most famous books are: al-Mabsiit, al-Ziyadat. sone 
dl-Kabir, al-Jami® al-Saghir, al-Siyar al-Kabir, al-Siyar al-Saghir. (al- Bidayalh 
wl-Nihdyah, 1-202: Lisan al-Mizan, Vi121, al-A‘lam, V1:80.) 

"ALSHIRAZI, tbahim b. ‘Ali al-Fayrizabadi (d. 476AH/ 1083¢E) & prone 
nent scholar and mufti. Among his books are: al-Tanbih, al- Muhas hdhe s 
d-Tabsirah, al-Lumma‘, Tabagat al-Fuqaha’. (Tabagat al-Shafi tyy 
al-Kubra, (1:88; Wafayat al-AS yan, al-A‘lam, 1:51 ) a ie 

SUFYAN Peart (a. 61aH/778ce), Renowned for his piety, be 




















was a leading hadith scholar. Among, his books are- - oe as 

al-Jami‘ al-Saghir, al-Fara’id. (Tabagat Ibn Sage or Fanrasdia 

Talidib al-Tahdhib, W:111-115; al-A‘lam, UL. 104.) saga 

AL-TABARI, Muhammad b. Jair (4. 3104H/923CE). PF eMulttk 

historian and mufassir. His books include: Akhbar al-f din wa tm. 
known as Tarikh al-Tabari), Jami‘ al-Bayan fi Tafsir al-Qur’an (known as 
Tafsir al-Tabari), [khtilaf al-Fugaha’, al-Qira’at. (al-A‘lam, V1-69.) 

AL-TUSI, Abt al-Mahasin Shihabuddin (d. 515AH/1122CE). He was a 
minister at the time of sultan Shanjar Shah al-Saljiiqi. His teacher was 
{mam al-Haramayn al-Juwayni. He died in Naysabiir. (al-A‘lam, I11:352.) 

‘UMAR IBN AL-KHATTAB, (4. 23aH/644ce). The second caliph and 

the first to be given the ude amir al-mu'minin. Under his reign, the [slamic 
state rapidly extended. He transmitted 537 hadith. (Hulyar al- Ayyls 
Tabagat al-Asfiya’, 1:38; Sifat al-Sufwah, l:t01; al-A Vaan be. Awh 
‘URWAH IBN AL-ZUBAYR, (4, g3aH/41 900 pends.) 
a\-Zubsyt and one of 93AH/712C8), Brother of ‘ - 
ol the ve Abdullah ibn 
(Sift al Sue 


ya vaQ- 


———————t—“‘( ,;t 
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1:47; Hulyat al-Awliya’ wa-Tabagat al-Asfiya’, 11:1-76; al-A‘lam, IV 2226.) 
UTHMAN IBN ‘AFFAN, (d. 35AH/656cE). He was the third of the 
nghteously-puided caliphs. He completed the collection of the Qur’an. 
He transmitted 146 hadith. (Hulyat al-Atwliya’ wa-Tabagat al-Asfiya’ 1:55; 
Sifot al-Supwah. 1:12; al-A‘Tam, (V.210.) 

AL-ZAHIRI. Dawid b. ‘Ali b. Khalaf, (d. 270AH/884CE). An imam and 
mujtaid, He and hus followers were called Zahiris because they followed 
the apparent meaning (zdhir) of the authontatve texts. They rejected 
lawil and giyds. Dawud was the first to express these opinions. (Wafayat 
aleAyan, 1:175; Tadhkirat al-Huffaz 11:136; Lisdn al-Mizan, 112422; 
al-A lam, 11331) 

AL-ZUHRI. Aba Muhammad ‘Abdullah b. ‘Umar (d. 252AH/866cE). A 
judge and hadith scholar who hailed from Asbahan. (al-A‘lam, IV:109.) 


™y 


Glossary 





4 soltary hadith reported by a single person or a limited number of 


| as 

vein ‘ogliyyah: ranonal judgements. 

han hissiyyah: rulings reached through the senses. 

ikin shafiyyah: rulings reached through authontative texts. 
‘kin taklifiyyah. commandment rulings. 


Nal-kifab. it. the People of the Book; non-Muslims who believe in the 
holy senptures, Christians and Jews. 























An: general, unspecified, a technical term normally refernng to general 
meansng. 
Amr (pl. awamir). command, matter, affair. 
dnt nugayyad: restricted command. 
An mutlag: absolute command. 
Agidali: Islamic beliefs. 
Aq: teason, intellect, rationality. 
Ash'aris: the school of ‘ilm al-kalam named after al-Ash ar. Oe ee ae 
Asl (pl. usiil): lit. root, essence, base; that upon which oleae . 2 
Technically, the sources of law or the principles of Jur>p 
Bail: anvalid, null and void, without any effect. 
Bay’: sale transaction. 
Bay’ al-gharar. deception sale. 
Bayan gat'l. definite explanation and clanfication. 
Da if. weak; also used for traditions with weak chains of narration. 
Dalalat (sing. dalalah); meaning, implication of words. 
Dalalat al-alfaz. verbal indications. 


Dalalat al-ima’. gesture, meanings of a given text which is borne out by th 
text’s gesture. Pe 


ida’. required mean 
q NS Of a given text; a technical term wh: 
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normally refers to a meaning of the text necessanly presumed and on 
which the correctness of that text and its validity in Shari‘ah depend. 

Dalital al-mafhiim: implied meanings of a given text; a technical term which 
normally refers to an implicit meaning reached by way of inference and 
not indicated by the word's apparent indication. 

Dalalat al-mantig: pronounced meanings of a given text; a technical tenn 
which normally refers to a text's indication for a ruling mentioned in 
the text and pronounced by complete correspondence (nnitabagali), by 
partial inclusion (tadamnuin) or by a necessary idea attached to the mean- 
ing in the mind (iltizan). 

Dalalat al-nass: inferred or implied meanings of a given text; a technical tenn 
normally menang that the indicated ruling is valid for another incident, 
because both incidents share an effective cause (‘illal). 

Falwii al-khitab: supenor meaning. 

Far; lit. a branch or sub-division, and (in the context of qiyds) a new case 
and a new subject. 

Fard: obligatory, obligation, precept of the divine law. 

Figi: it. understanding, the science of Islamic law or jurisprudence. 

Fugala’ (sing. fagilt): legal scholars, junsts, those who are learned in figh. 

Fini (sing. far): branches or subsidianes, such as the branches of figh as 
Opposed to its roots and sources (usiil al-figh). 

Ghalib al-zann: prevailing speculative indication. 

Chayah: the extent of application. 

Ghayr al-sarih: unclear, latent, unpronounced, ambiguous, equivocal. 

Chubar: dust (normally associated with tayamnuin). 

Hadd (pl. hudiid): lt. mut; prescnbed punishment; a specific, fixed penalty. 

Hadith: narranves and reports of deeds and utterances of the Prophet as 
recounted by his Companions. 

Hal: circumstantial expression, status, linguistic fonn. 

Halal: what 1s allowed, a permussible act or an article one is pernutted to 
consume. 

Hanafi: Sunni school of law which developed in Kifa, Iraq, named after 
Abi Hanifah 

Hanbali, the Sunni school of law named after Ahmad b. Hanbal. 

Hagigi: ongynal, real, teral (as opposed to metaphonical). 

Haga: the nght cause, nght of God or public nght. 

Haram: forbidden, a forbidden act or an article forbidden to consume. 

Hayd: menstruation. 

Hiss: intuition. 

Hudiid: see hada. 

Huyah: legal proof or evidence. 

Hukm (pl. ahkam): asin hukm shar'i or the injunction of the Shari‘ah. 
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anc part ruling Bee anceon. 

age alovance, permussibiity. 

odese explicit meaning of a given text. 
aj.geunve construction in Arabic. 

ob the wang penod dunng which a woman cannot remarry follow- 

mdsoluuon of mamage by divorce or death. The legal rights and 

sbigauons of the spouses are not wholly extinguished dunng this period. 

» consensus, a source of Islamic junmsprudence, unanimous Opinion of 

iteMushm scholars on any matter of faith after the death of the Prophet. 

pitt lt. exertion; exernion of effort by a qualified scholar or group of 
wuibed scholars to discover the Islamic point of view on a certain issue 
_ tyough the application of knowledge. 

inl lt. disagreement, normally associated with jurist disagreement. 

(bi eflecuve cause of a certain injunction (in the orginal sources of the 

| Shan ali) which provides justification for assimilating a derived case to a 

| basic case in the process of analogy (qiyas). A legal principle established 

_ bya original case is extended to cover new cases on the grounds that 

| they possess a common ‘illal. 

In al-kalan: scholastic theology. 

| lied: a necessary idea attached to a meaning in the mind, ¢€.g. a human 

| being indicates a being capable of knowledge. 
ndhar. waming, legal notice. 
nda al-nass: the required meaning of a given text. 

; Ishad: guidance. 
thinat al-rtass: the alluded meaning, that can be detected in a give! 
Larch badi‘ ah. rhetoric metaphor. 

Liightaq: inclusion by one concept of many others. edi by some jurists 
Lihsin: to deem something good, a discursive evidence use y : ane oe oe 
whereby preference 1s given to a rule other than the one ox au fe areas 
more obvious form of analogy. It is in this context that estamseatt ee 

times been translated as ‘jurists preference . it s used only in ase 
regulated by authority of the Qur'an, hadith or ima . 
Ltilalr. convention. 
Isinbat al-alikam: yandical deduction, deduction of legal rulings. 
ltishab: presumption of continuity, or of continuation of the status quo ante; 
a methodological pnnciple whereby the welfare and well-being of both 
the individual and society are deemed paramount in reaching a legal 
judgement. 
on a methodological pnnciple whereb 
both the individual and society are dee 
judgement. 
Istithna’ muttasil: attached eXepion 


} text. 


y the welfare and = 
il well being of 
ountin reaching a lepal 
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Tibir. a calling for contemplation, admonition; something consequential. 

Jihiliyyal: wgnorance, a term used to refer to the penod before the advent 
of the Prophet and the final revelation. 

Jardbali: the state of ntual impunty of a person after sexual discharge or 
contact, whether intentional or not. 

Jan wa ta-dil: the cntena by which to appraise narrators of /adith — rejec- 
non (farl) or acceptance (ta‘dil). 

Jihad: In. staving for the sake of God, self-exertion and struggle for the sake 
of establishing truth and justice in a situation of imbalance. 

Jins. kind. type, genenc type. 

Jumliir, domanant majonty of Muslim scholars. 

Kalan: words; normally refers to scholastic theology. 

Kane: accumulated money from which zakar is not paid. 

Kardralt: blameworthy, abhorrence. abomination. 

Niabar wahid: a solitary tradimon narrated by a limited number of 
narrators. 

Klifi: hudden. obscure; also refers to a category of unclear words. 

Nhalaf: the latter generation of the Muslim community. 

Kass: specific, a word or a text which conveys a specific meaning. 

Kiilgf al-ast: opposite to the basic, onginal and approved status. 

Kui release or redempuon, a form of divorce by mutual agreement, a 
disoluaon of the marmage bond by an utterance of this word or ts 
denvahves, and for which the wife pays or promuses to pay some/part 
of the dowry given to her. 

Lafz “anim: general word. 

Lolin al-khitab: parallel meaning. 

L a: lt. imprecacon, cursing, a form of irrevocable dissolution of mamage 
whereby the husband affirms four times under oath chat his wife 
commuted adultery and invokes the curse of God on himself should he 
be telling a lie; the woman then affirms four times under oath that her 
husband 1s telling a lie, and invokes on herself the curse of God should 
he be telling the truth. Also called muld‘anah. 

Madhhab (pl. madhahib): classical jundical/theological schools of legal 
thought. 

Mafhiim: nouon, concept, implicit meaning. 

Mofhiin al-inukhialafah: divergent meaning, an interpretation which diverges 
from the obvious meaning of a given text. 

Mafhiim al-nuwafagah: agreed meaning, an interpretation which agrees with 
the obvious meaning of a given text. 

Mahdhiif. omutted. 

Mahr. also called sadaq, dowry, sum of money or other property payable by 
the husband co the wife to effect the mariage. 
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hy, abominable, reprehensible. 


slnew0 oa 
ss Suna schoo! of Law developed in Medina and named after Malik 


h, Anas, 
op Haluwe effective cause. 


iehhir vow made to God. 


init praseworthy, a desirable cause which does not cause blame if left 
uperformed. 

(sti: pronounced. 

lys-swubsidiary new case in qiyas. 

(yi alayhi: ongynal case in qiyas. 

ini. non-preferable opinion. 

hii. a well-known tradition of the Prophet. 

Whit; supulated. 

{uhirah: consultation. 


‘Wit “anh: not menuoned, concealed, unpronounced rulings. 
| (dim. inflhble, immune from making errors (normally refers to the 


| Prophet). 
| Nad (pl, miawiaitt): a homonym that means both the freer (the master) and 
| the freed (the slave). 


| ‘bpptal: dead animal; cattle or beast not slaughtered according to the 


| quirements of Islamic law. 
| Sawval: interpreted beyond the obvious meaning of the text. 
| \hbsyyan: determined and explained words. 
Mubham: ambiguous and unclear words. 
Mudirabah- speculation, a profit and loss-shanng contract by which one 
party provides capital and the other party manages the enterprise. In case 
of loss, the supplier of capital bears the financial loss while the agent 
| partner loses the return for his labour. Both parties share in the prolit 
| agreed proportions. 
_ Mudmar. concealed, implicit words in a given text. 
Mulan, &rm: technical term normally refernng to a word or text which 
is susceptible neither to ta’wil nor abrogation. | 
Mujmal: inconclusive, ambivalent, ambiguous, a technical term which 
normally refers to a category of unclear words. 
Mujtahid: a qualified person who exercises ijtthad. | 
Mufassar, explained, clarified; a technical term which normally refers to a 
category of explained and clanfied words. 
Mukallaf. a person who has reached maturity and is in full possession of his 
faculties and 1s therefore morally responsible. 
Mukhassis (pl. mukhassisat): arucles which offer s 
specification. 
Mugatta’ at: individual (abbreviated) letters in the 


Pecification, proofs of 


Qur'in, 





———— aa 
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dence, content OF circumstantial evidence. 
arse ; 


Mugayyad: confined, qualified; a techmical word which nomnally refers to  |\qa0™ = ! 
word that indicates a subject or non-specified group of subjects ive, decisive, free of speculative content. 
(mahiyyah), to which 1s attached what restncts their commonality. plata. the definite meaning. 

Mugtada: required indication of a given text without which the meaning of | ' jaya rules extracted from Islamic law by the fugaha’ to form a 
the text would be incomplete. tes rule of maxam. 

Mugiann: joined and associated. Benn, One aitiar has 100 rail = 

|. ———gmesuning unit, One gin O ratls(1 ratl=407.5 gms). 
ct ey reters to"a pean ite proces of forming Islamic judgements through logical deduction 
, | syed onthe onginal sources of the Shari‘ ah. 

Musltarak: homonym,; a technical term which normally refers to a word or |. = 
eeetapiting more than one meaning. avd, analogy of the ee logical deduction based on an original 

Mivaall independent. aurce when the cause (‘illah) in a new case is more evident than in the 

Mutawayi’: a specified personal meaning. NS 

Minawatir hadith: a tradinon which has a sufficiently large number of 
independent chains of authonty to guarantee its authenticity. 

Musabagah: complete correspondence. 

Mut: lit. pleasure, temporary marriage recognised only by the Shiah 
school, and considered illegal by the Sunnis. 

Mutakallinin: theologians of usiil al-figh. 

Mutashabihat (sing. mutashabih): verses of the Qur'an which are beyond 
human comprehension. 

Muflag: absolute, unqualified; a technical term which normally refers 
to a word indicating a subject or a group in a multitude (mahiyyah) 
without being specific or restricted by anything that may reduce its 
commonality. 

Mutlag sighat al-amr. absolute imperative (jussive). 

Muylag sighat al-nahy: absolute prohibition (jussive). 

Nadb: recommendation. 

Nafl: supererogatory worship. 

Najasah: impunty, uncleanness, dirt, filth. 

Nahy: prohubition. 

Nokirah: indefinite noun, unknown person. 


Naskh: abroganon, cancellation, deletion or substitution of one text or its Sid: earthy soil, dust. 
injuncnon by another. 


Salaf: the frst generations of Muslims. 
Nass: text, an exphicit provision of the Qur'an or Sunnah, a clear injunc- Salah: lit. call, invocation, supplication (du‘a’); the special obligatory prayers 
ton, an exphcit textual ruling. ied by Islam, 
Sanh: clear, plain, open, frank, unambiguous, unequivocal. 
Sighah mujmalah. ambivalent mood. 
Sighat al-jumii‘. mood of general meaning. 








ipl: deat analogy, logical deduction based on an onginal source 

shen the cause in a new case is more evident than in the original 

(ue. 

(ys musawi: analogy of equals; logical deduction based on an original 
wuice when the cause is equally evident in both the new case and the 
onginal case. 


\w (pl. quni’): ahomonym that means both the menstrual period and the 
penod between two menstrual cycles. 


Kai: preferable, used for a vanant yunstic opinion which is deemed to be 
Amore correct view. 


Nii’; usury, interest on a capital loan. 
Rwiyah: narration, transmission of hadith. 





Ruku (pl. arkani): basic element, pillar, essential ingredient, essential require- 
ment. 


Shab al-nuziil: the specific reason and circumstances for the revelation of 
cemtain verses of the Qur'an. 
| Sodagah: alms and voluntary almsgiving, charity. 
Mdhabah (sing. sahabi): Prophet's Companions. 
Sahih: vad and effective, authentic tradinon. 


Nifas: women's menstrual period after giving birth. 

Nisab: wealth up to a determined minimum value, normally the amount 
which makes the owner responsible for paying zakat. 

Niyyah: intention; in Islam actions are valued according to their 


Sifah: attribute. 
intention. Siyam: fasung, abstaining, from everything which may invalidate the fa 
Qadhif. slanderous accusation of illicit sexual relations. from the first light of dawn to sunset. 
Qadr, amount. 


Shah‘t. Sunni schools of law named after Muhammad b. Idris ah 


Shifi® 





aa 
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ust eae. Safi school of law includes: Shafi, Maliki, Hanbali and 
Zahid. 
Sharh: the divine law of Islam. 
Shan (pl, shunt): condition. 
Shin: polytheism, idolatry; worshipping someone or something other than 
God, or associating something or someone with Him. 
Shuebishat; suspicions. 
Shut: comprehension. 
Shura: consultation. 
Sumish: traditions atmbuted to the Prophet; the way of the Prophet which 
Muslims consider relevant to religious guidance, usually divided into 
verbal utterances, acts of the Prophet and the tacit assent of the Prophet. 
After the Quran, it is the second most important source for Islamic law. 
Taabbud: prety, devotion, worship, obedience to God. 
Taadhdhur. impossibility of doing something. 
Tabayyal: subsequently, afterwards, consequently. 
Tabi'dn: next generation of Muslims after the sahdbalt. 
Tadamim: parnal inclusion. 
Tair. explananon, normally refers to commentaries on the Qur'an. 
Tafsir gat‘i: definiave explanation. 
Toharah kubra; the complete ablunon, washing the entire body with water 
after tual unpunty. 
Tahdig: threat. 
Taur. pure. 
Talim: prohibition or rendenng something hardin. 
Taijiz: to deem powerless. 
Takbir. sayyag Allah Akbar (God is Most-great). 
Taklisis: specifying the general provision. 
Tolazum: correlanon between two meanings or ideas. 
Tali: justification, rauocination, search for the effective cause of a 
ruling. 
Tamiyiz: specificanon of a meaning or subject. 
Ta'gib: connnuation. 
Targhib: invitation, attracnon. 
Tarhib: inamidation, threatening. 
Tashdid. intensification, strengthening; intensified pronunciation, doubling 
of a consonant, doubling sign over a consonant. 

Tasuayah: equalisanon between two things. 

Tahir. punfication. 

Tauidtur. conunuous recurrence, continuous testimony, impeccable plurality 
of narrators which continue from one generation to another; normally 


descnbes the narration of the Qur'an or hadith. 


j it the D 


rue 
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ess of God; the science of Islamic beliefs. 


aief n the onen 
he obvious sense of a given text; allegorical 


beyond t 


ion 
cw, olution bY rubbing the hands with clean earth where no water 


+ que 


al good things. 


welt! deterrence; non-hixed punishment, discretionary penalty deter- 


antd by a judge (qadi). 
iipunty, normally the period between two menstrual cycles. 
iad: dust 
[ln (sing, “@lim); scholars. 
(om abhadith: the sciences of hadith. 
lim d-Qur'dn: the sciences of understanding the Qur’an. 
(andi. the community of Islam, a generation of Muslims which includes 
ilthose considered in the faith of Islam. 
Lint dl-migtada: a technical term which normally refers to the generahi- 
anon of the required meaning. 
Uf qaulf. verbal customs and habits prevalent in society. 
uildefigh: source methodology of Islamic jurisprudence. 
Liliyin: the scholars of usiil al-figh. 
| Nadi: cleat, lucid, plain, distinct, obvious, manifest; a technical term which 
normally tefers to clear words. 
Najib: obligatory, strict obligation which Muslims must observe. 
| Wigifiyyah: a name apphed to a number of Muslim groups or sects who 
full to ge their legal opinion about certain questions. 
Wagt: ame. 
Nya; cutung: in hadith refers to protection against sin. 
Wadi": ablunion with clean water. 
| Gir. apparent, manifest; a technical term which normally refers to the 
| apparent meaning of a text. 
Uhr: a school of Islamic law based on the principle of relying exclusively 
on the literal meaning, (zahir) of authontative texts. 
Zakdh: a religious obligation on Muslims to pay annually a predetermined 
percentage of the value of their assets to the Islamic state, to be distrib- 














uted to certain categories of people. 
Zakat al-fitr. obligatory donation of foodstuffs or money required at the end 
of Ramadan, the month of fasting. 
ii, indefinite, speculative, doubtful; the | 
a of junstic reasoning. egal value attached to the 
Zanni al-dalalah. indefinite meaning, 
Zarf makan: place adverb. 
Zarf zaman: time adverb. 
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Zihar, refers to what husbands once said to their wives wh 
them: “You are to me like the back of my mother’ (; -« Pears cone 

Ww fu] for 
mm. 


to approach). 
Zina’: adultery, fornication. 
Zulm: oppression, injustice. 
Zumin: indefinite meanings. 
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Language and the Interpretanon of Islamic Law 1s the first work co appear in 
English on the very important topic of language and its usage in the process 
ot legal reasoning in Islamic law These linguistic pnnciples represent an 
important branch of the theorencal basis of Islanuc law and are indispensable 
to it whole senucture 

Dr Suknya Ramic divides this study into four pars Linguisnc pnnciples 
and legal rulings: clanty and ambiguity of lnguisac terms: the general and 
specaaic qualines of words; and ambiguity and clancy of selected terms. In 
order to place the discussion of language and the law in contexc, Dr Ramic 
Gives an introduction into the pnnciples of Islamic yunsprudence (usié! al-fiqh), 
its development, its branches. its importance and its relanonship with the 
other Islanuc sciences. Language and the Interpretation of Llamic Law, therefore, 
gives the reader tor the firse ame an opportunity to study the tools’ devel- 
oped by Islamic scholars in making the law. che methods used in Islamic 
legaslanon, and an insight into the sources of Islamic law. In expounding the 
above. the author mostly concentrates on ewo of the schools of Islamuc law, 
the Hanafi and the Shab i 
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